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[Names and Addresses of] Attorneys of Record.

JOHN J. REAGAN, Nome, Alaska,

Attorne}^ for Plaintiffs,

JOHN RUSTGARD, Nome, Alaska,

Attorney for Defendants.

In the District Court for the District of Alaska,

Second Division,

No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al,.

Defendants.

Order Extending Time to Docket Cause on Appeal

and on Writ of En'or.

This cause came duly on to be heard before the

Court, upon the application of the defendant, T. A.

Whistler, the plaintiff in error and the appellant

herein, for an order enlarging the time to file the

record in San Francisco, California, on appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit, and it appearing to the Court that owing to

the close season of navigation and the delay in trans-

mission of mails, that said record of appeal cannot

be filed in the said appellate court within the time

provided by law

—

Now, therefore, in consideration of the premises

and for further good cause shown, said application
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is hereby granted, in consideration whereof it is

hereby

Ordered that the defendant T. A. Whistler, the

plaintiff in error and appellant herein, have and he

is hereby granted until the 15th day of July, 1908,

in which to file his said record on appeal and docket

the same in the said Circuit Court of Appeals of the

Ninth Circuit Court at San Francisco, California,

and to that extent and for that purpose the time is

hereby enlarged and extended to that date.

It is further ordered that this original order be

transmitted to said Circuit Court of Appeals as a

part of the records in this cause, and the Clerk of the

Court will transmit the said order accordingly.

Done in open court this 27th day of February, 1908.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,—ss.

John Rustgard, being duly sworn, deposes and says

that on the 27th day of Feby. 1908, at the courthouse

in the Town of Nome, District of Alaska, he served

the above order on the appellees by delivering to

and leaving with John J. Reagan, their attorney, a

true and certified copy of said order.

JOHN RUSTGARD.
Subscribed and sworn to before me this 27th day of

Feby., 1908.

[Seal] ANGUS McBRIDE,
Deputy Clerk District Court of Alaska, Second Divi-

sion.
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[Endoi^ed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G. Mac-

Donald and F. J. Carter, Plaintiffs, vs. T. A. Whist-

ler et al.. Defendants. Order Extending Time to

Docket Cause on Appeal and on Writ of Error.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Feb. 27, 1908.

Jno. H. Dunn, Clerk. By , Deputy. L.

John Rustgard, Attorney for Defendant. Comp.

Vol. 6 Orders and Judgments, p. 91.

No. 1623. United States Circuit Court of Appeals

for the Ninth Circuit. Order Enlarging Time to File

Record Thereof and to Docket Cause. Filed Apr. 22,

1908. F. D. Monckton, Clerk. Refiled Jul. 14, 1908.

F. D. Monckton, Clerk.

[Complaint.]

hi the District Court for the District of Alaska,

Second Division,

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER, D. L. FELL, ANDY ANDER-
SON, A. B. BROWN, FRED JOHNSON,
EDWIN JOHNSON, EDWARD JOHN-
SON, OLAF NAS, LOUIS BORSHEIM and

JOHN STOLSMARK,
Defendants.

Plaintiffs, for cause of action against the above-

named defendants, allege as follows:
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I.

That for some time prior to the year 1902, the

plaintiff Macdonald and the defendant Whistler

were mining partners, the plaintiff MacdonaZ having

contributed to the partnership money, tents, supplies,

equipment, provisions, transportation from San

Francisco and Seattle, to Nome, Alaska, to said

Whistler, also some mining property near Nome,

Alaska, and the said Whistler agreeing to attend to

the development, and preservation of the title of,

said properties, and to acquire and protect other

mining properties in Alaska for the joint benefit of

the partners, and in said year 1902 said partners

were joint owners, and each equally interested in var-

ious mining properties in Alaska, and other partner-

ship assets, under their said partnership arrange-

ment.

II.

That in the year 1902, at the request of the said

defendant Whistler, the plaintiff Macdonald pro-

cured the plaintiff F. J. Carter to participate in the

business of the said partnership, and he, the said

Carter, thereupon contributed to the said partner-

ship business the sum of one thousand dollars on the

representation of the said Macdonald, who was act-

ing at the instance and solicitation of the said de-

fendant Whistler in the premises, that he, the said

Carter, would become an equal partner with the other

two in all the properties and interests, the partner-

ship of Whistler and Macdonald as aforesaid then

owned as well as in all properties and interests the



E. G. Macdonald and F. J. Carter, 5

said Whistler should thereafter acquire, and he, the

said Carter, and the said Macdonald and the said

Whistler then and there became and constituted a

mining partnership, each owning an undivided one-

third interest therein and in the said partnership as-

sets, as well as in the partnership assets theretofore

owned or controlled by the said partnership of said

Whistler and said Macdonald, as well as in all prop-

erties for mining purposes which might be subse-

quentl}^ acquired by either of the said partners.

III.

That the said Carter subsequently advanced and

contributed to the said partnership the additional

sum of $250, which was used in the purchase of a

boiler, hose and thawing outfit, and the same was de-

livered to the said Whistler for the purpose of the

partnership, and the said Macdonald continued to

advance sums of money, tents, provisions, tools and

other propert}^ as well as furnished transportation

on all supplies, equipment, coal, provisions, etc.,

shipped from the states to Nome, to the said Whist-

ler, for the purpose of. the said partnership.

IV.

That subsequent to the formation of the last men-

tioned partnership the said defendant Whistler ac-

quired and now holds the legal title to that certain

placer mining claim situated in the Cape Nome Min-

ing District, Alaska, and known as No. 5 on Wonder

Creek, and also an undivided one-half interest in

that certain placer mining claim known as First

Tier Bench Right Limit Wonder Creek, also known
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as the Whistler Bench in said Mining District, which

said properties became at the time of the said ac-

quirement thereof, and ever since have been and now

are, the properties of said partnership and belong to

the said plaintiffs and the said defendant Whistler

in equal undivided thirds, and plaintiffs further al-

lege that part or the whole of said last mentioned

mining claims were purchased by the said Whistler

with part of the said one thousand dollars so as afore-

said contributed by the said Carter to the said part-

nership.

V.

That said defendant Whistler assumed to and did

manage the said last mentioned properties, and let

lays upon each of said claims to laymen, without

the knowledge of his said copartners; that the lay

so let by the said Whistler upon the said claim No.

5 Wonder Creek is now being worked and operated

by the said defendants, Andy Anderson, A. B.

Brown, Fred Johnson, Edwin Johnson and Edward

Johnson; and the lay so let by the said defendant

Whistler and the co-owner thereof on the said First

Tier Bench, or Whistler Bench, is now and during

the mining season immediately preceding the pres-

ent one was operated by the defendants, Olaf Nas,

Louis Borsheim and John Stolsmark, and plaintiffs

allege that under each of said lays a royalty of

twenty-five per cent of the gross output of gold and

precious metals is reserved to be paid over to the

lessors therein ; and that the royalty reserved under

the last mentioned lay on the Whistler Bench is for
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the next ensuing mining season thirty-five per cent

of the gross output; that the total amount of the

royalty so reserved and paid to the said Whistler

under the said last mentioned lay for the mining sea-

son immediately preceding the present one is un-

known to the plaintiffs, but plaintiffs allege that

12i/() per cent of the gross output under said lay for

said season was paid over to said Whistler; that a

like percentage of the gross output of said mine un-

der said lay is reserved to be paid over to the said

Whistler for the present mining season, and that a

percentage of 171/9 per cent of the gross output under

said lay is reserved to be paid over to the said

Whistler for the next ensuing mining season; and

plaintiffs further allege that said royalties so paid

and to be paid under said leases or lays belong to

these plaintiffs and said defendant Whistler in equal

thirds.

VI.

That said Whistler has refused and now refuses

to recognize said plaintiffs as the owners of any in-

terest whatever in said claims. No. 5 Wonder Creek

and the Whistler Bench aforesaid, and that during

the mining season immediately preceding the pres-

ent said Whistler received said royalties from either

or both of said claims, and made no accounting what-

ever to said plaintiffs or either of them, and still re-

fuses so to do, in regard to same, and refuses to give

plaintiffs deed or conveyances for said undivided

third interests in said properties belonging to them as

aforesaid.
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VII.

Plaintiffs are informed and believe that under the

terms of said lays said royalties must be paid by the

laymen to said Whistler or his agent as rapidly as

the gold and precious metals are washed from the

ground, and ftdher allege that sluicing has now com-

menced upon the said Whistler Bench claim and

that part of the cleanup, the exact amount of which

is to plaintiffs unknown, has already been paid to

the defendant D. L. Fell for the said Whistler; that

the defendant D. L. Fell is the agent of the defend-

ant Whistler to receive said royalties and to look

after said Whsitler's interests during the absence

from Nome of said Whistler, and that said Whistler

is now absent from Nome.

VIII.

That said Whistler has no other property of any

known value, that his property consists of unpros-

pected mining interests, and that he is totally unable

to respond in damages to these plaintiffs, and that

if said royalties are paid over to said Whistler these

plaintiffs will be irreparably injured; that said roy-

alties should be held under control of this Court, that

its final decree herein may be properly and speedily

executed ; that all the season 's output of said claims

are liable to be washed up before the arrival of said

AVhistler in Nome and to be turned over to him on

his order through the banks.

Wherefore plaintiffs pray that said defendant

Whistler be declared the trustee of these plaintiffs,

holding said title to No. 5 Wonder Creek claim and
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to said Whistler Bench claim for the use and bene-

fit of said plaintiffs to the extent of two-thirds there-

of, one-third to each of said plaintiffs, and that he,

the said Whistler, be compelled by decree of this

Court to make proper conveyances thereof, one-third

to each of said plaintiffs; that the defendant An-

derson, Brown, Johnson, Johnson, Johnson, Nas,

Borsheim and Stolsmark, the laymen upon said

claims, be restrained and enjoined from turning over

to said Whistler or his said agent, D. L. Fell, any

of the royalties from the jjroduce of said claims, and

to deposit the same in a depositarv" to be named by

the Court, subject to the order of the Court in the

premises, that the defendant Fell be enjoined and

restrained from turning over to said Whistler any

of such royalties that may be now in his possession

pending the further order of the Court herein ; that

said restraining order and injunction continue dur-

ing the pendency of this suit; that these plaintiff's

have judgment for the portions of said royalties

claimed by them, and for the interests in said claims

claimed by them herein, and for such other relief as

may seem meet and proper in the premises.

JNO. J. REAGAN,
Attornev for Plaintiffs.

•/

United States of America,

District of Alaska,—ss.

R. G. Macdonald, being duly sworn, on oath says:

I am one of the plaintiffs in the above-entitled ac-

tion ; I have read and know the contents of the fore-

going complaint, and believe the same to be true.

R. G. MACDONALD.
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Subscribed and sworn to before me this 9th day

of May, 1907.

[Seal of Court] ANGUS McBRIDE,
Deputy Clerk, Dist. Court, Alaska, Second Divi-

sion.

[Endorsed]: #1709. Dist. Court, Alaska, 2nd

Div. R. G. Macdonald and F. J. Carter v. T. A.

Whistler et al. Complaint Afft. and Order. Filed

in the Ofl&ce of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. May 9, 1907. Jno H.

Dunn, Clerk. By , Deputy. Jno. J. Rea-

gan, Atty. for Plffs. Vol. 5, Orders and Judgments,

p. 235. C2331.

In the United States District Court, District of

Alaska, Second Division,

#1709.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER, D. L. FELL, A. B. BROWN,
ANDY ANDERSON, FRED JOHNSON,
EDWIN JOHNSON, EDWARD JOHSON,
OLAF NAS, LOUIS BORSHEIM and

JOHN STOLSMARK,
Defendants.

Summons.

The President of the United States of America, to

T. A. Whistler, D. L. Fell, A. B. Brown, Andy
Anderson, Fred Johnson, Edwin Johnson, Ed-
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ward Johnson, Olaf Nas, Louis Borsheim &

John Stolsmark, Greeting:

You are hereby summoned and required to appear

and answer the complaint of the plaintiffs on file in

the office of the Clerk of said Court, at the City of

Nome, in said District, within thirty days from the

service of this Summons upon you, or judgment for

want thereof will be taken against you ; and you are

hereby notified that if you fail to answer the said

complaint, the plaintiffs will apply to the Court for

the relief therein demanded.

Witness, the Honorable ALFRED S. MOORE,
Judge of the said United States District Court, and

the seal of the said Court hereto affixed, this 9th day

of May, in the year of our Lord one thousand nine

hundred and seven, and of the Independence of the

United States, the one hundred and thirty-first.

[Seal of Court] JNO. H. DUNN,
Clerk of the United States District Court, District

of Alaska, Second Division.

United States of America,

District of Alaska, Second Division.—ss.

I hereby certify that I received the annexed sum-

mons on the 9th day of May, 1907, and thereafter

on the same date I served the same at No. 5 Wonder
Creek upon Andy Anderson, A. B. Brown, Fred

Johnson, whose true name is Fred M. Johnson, Ed-
win Johnson; and thereafter on the same date I

served the same at No. 6 Bench Wonder creek upon

D. L. Fell, Louis Borsheim and John Stolsmark;

and thereafter on the same date I served the same at
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Discovery Little Creek upon Edward Johnson; and

thereafter on the 11th day of May, 1907, 1 served the

same at Nome, Alaska, upon Olaf Nas; and there-

after on the 18th day of June, 1907, 1 served the same

at Nome, Alaska, upon T. A. Whistler, by deliver-

ing to and leaving with each of them a copy thereof,

together with a certified copy of the complaint filed

therein.

Returned this 19th day of June, 1907.

T. C. POWELL,
United States Marshal.

By Jas. J. Stokes,

Deputy.

MARSHAL'S COSTS.
10 services $60.00

Expense 5.00

$65.00

[Endorsed]: Cause No. 1709. U. S. District

Court, District of Alaska, Second Division. R. G.

Macdonald and P. J. Carter, Plaintiff, vs. T. A.

Whistler et al.. Defendant. Summons. Piled in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Jun. 19, 1907. Jno. H.

Dunn, Clerk. By , Deputy. Jno. R.

Reagan, Atty. for Plffs. 2331.
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In the District Court of the District of Alaska,

Second Division.

R. G. McDonald and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

Demurrer [of T. A. Whistler to Complaint].

Comes now the above-named defendant T. A.

Whistler and demurs to plaintiffs' complaint herein

on the ground that said complaint does not state facts

sufficient to constitute a cause of action.

JOHN RUSTGARD,
Attorney for T. A. Whistler, Defendant.

Rec'd copy of above June 22/07.

JNO. J. REAGAN,
Atty, for Plff.

[Endorsed] : Orig. No. 1709. In the District

Court for the District of Alaska, Second Division.

R. G. McDonald et al., Plaintiffs, vs. T. A. Whistler

et al., Defendants. Demurrer. Piled in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome, Jun. 22, 1907. Jno. H. Dunn, Clerk.

By
, Deputy. John Rustgard, Attorney

for Deft. Whistler.
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In the District Court of the District of Alaska,

Second Division.

No. 1709.

R. G. McDonald et al.,

vs.

T. A. WHISTLER et al,

Plaintiffs,

Defendants.

Order Overruling Demurrer.

This case comes on for hearing upon an order to

show cause why an Injunction Pendente Lite should

not issue.

In resisting the Order the defendants present the

Demurrer filed herewith and urge same as a reason

why the injunction should not issue.

Upon a hearing, the demurrer having been argued

by counsel, and having been carefully considered, and

the Court being fully advised in the premises, it is

hereby ordered that the said demurrer be and the

same is hereby overruled.

Nome, Alaska, June 24, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1709. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. R. G. McDonald et al. vs. T. A. Whistler et al.

Order Overruling Demurrer. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-
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sion, at Nome, Jun. 24, 1907. Jno. H. Dunn, Clerk.

By , Deputy. Orders and Judgments,

Vol. 5, page 311. C.

[Stipulated Amendment of Complaint.]

In the District Court in and for the District of Alas-

ka, Second Division.

E. G. MACDONALD et al.

vs.

T. A. WHISTLER et al.

It is hereby stipulated and agreed by and between

the plaintiffs and the defendant Whistler that this

amendment to the complaint herein, if allowed by the

Court, may be filed without redrafting the complaint,

and read as part thereof.

Paragraph ^^V" of said complaint is hereby

amended to read as follows

:

V.

That the said defendant Whistler assumed to and

did manage the said last mentioned properties, and

let lays upon each of said claims to laymen, Avithout

the knowledge of his said copartners ; that the lay so

let by the said Whistler upon said claim No. 5 Won-

der Creek is now and during the mining season last

past was worked and operated by the said defendants,

Andy Anderson, A. B. Brown, Fred Johnson, Edwin

Johnson and Edward Johnson or some of them or

their predecessors in interest; and the lay so let by

the said defendant Whistler, and the co-owner there-

of on the said first tier Bench or Whistler Bench, is

now and during the mining season immediately pre-
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ceding the present was operated by the defendants,

Olaf Nas, Louis Borsheim and John Stolsmark, or

some of them or their predecessors in interest ; and

plaintiffs allege that under each of said lays a royalty

of twenty-five per cent of the gross output of gold and

precious metals is reserved to be paid over to the les-

sors therein, and that for the next ensuing mining

season a royalty of twenty-five per cent is reserved

to be paid to the lessor under the lay on said No. 5

Wonder Creek, and a royalty of thirty-five per cent

is reserved to be paid to the lessors under the lay on

said claim known as the Whistler Bench; that dur-

ing the mining season immediately preceding the

present a royalty of twenty-five per cent of the gross

output was paid to said defendant Whistler under

said lay No. 5 Wonder Creek and a royalty of 121/^

per cent of the gross output was paid to said

Whistler under the lay on said Whistler Bench;

that royalties of twenty-five per cent and 121/2

per cent are reserved under said lays to be paid

to said lessor on said claim No. 5 Wonder Creek and

said Whistler Bench respectively; and that royalties

of twenty-five per cent and 171/2 per cent (171/2 %)
are reserved to be paid under said lays respectively

to said lessor (Whistler, in each case) for the next

ensuing mining season; that plaintiffs do not know

the exact amounts already paid over to said Whistler

under said lays up to the present time ; but allege that

the royalties so paid and to be paid under said leases

belong to said plaintiffs and said defendant Whistler,

as equal partners, under the terms of their said part-
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nership, and should be divided between them in equal

thirds.

Paragraph *'VI" is hereby amended to read as fol-

lows:

VI.

That said Whistler has refused and now refuses to

recognize said plaintiffs as the owners of any inter-

est whatever in said claims, No. 5 Wonder Creek, and

the Whistler Bench aforesaid, and claims that said

properties do not belong to said partnership; and

plaintiffs allege that during the mining season im-

mediately preceding the present one said Whistler

has received said royalties from either or both of said

claims under said leases, to the amount of at least

$2800, and that during the present mining season said

Whistler has received royalties from either or both

of said claims under said leases to the amount of at

• least $900 ; that plaintiffs do not know how much al-

together said Whistler has so received over and above

the amounts so stated ; and plaintiffs allege that said

Whistler has made no accounting whatever therefor

to these plaintiffs or either of them, and still refuses

so to do, and refuses to recognize plaintiffs as part-

ners therein, and denies their said partnership inter-

est therein, and refuses to give any deeds or convey-

ances to plaintiffs for their said interest therein, to

wit, undivided thirds thereof.

That the prayer of said complaint be amended to

read as follows

:

Wherefore plaintiffs pray that said properties No.

5 Wonder Creek and an undivided one-half of said
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claim known as the Whistler Bench be declared to be

partnership properties, and that as to two-thirds of

each of said properties said defendant Whistler be

declared to hold the title thereof to the extent of said

two-thirds as the trustee of these plaintiffs, holdinj^

said titles for the use and benefit of these plaintiffs

to the extent of said two-thirds for the use and benefit

of plaintiffs as partners with himself in equal thirds,

one-third to each of said plaintiffs ; and that upon the

final hearing hereof said Whistler be compelled by

decree of this Court to make proper conveyances

thereof one-third to each of said plaintiffs ; that the

defendants, Anderson, Brown, Johnson, Johnson,

Johnson, Nas, Borsheim and Stolsmark, the laymen

upon said claims be restrained and enjoined from

turning over to said Whistler or his said agent D. L.

Fell any of the royalties from the output or produce

of said claims, and to deposit the same in a depositary

to be named by the Court in the premises to abide the

final order of the Court herein; that the defendant

Fell be enjoined and restrained from turning over to

said Whistler any of such royalties that may now be

in his possession, pending the further order of the

Court herein ; that said restraining order and injunc-

tion continue during the pendency of this suit ; that

an accounting be had between the plaintiffs and de-

fendant Whistler, as to said properties. No. 5 Won-
der Creek and the Whistler Bench, and of all the

rents, issues and profits and royalties thereof; that

these plaintiffs have judgments for the portions of

said royalties so claimed by and found to be due
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them, and for the interests in said claims claimed by

them herein or to which they may be found entitlea,

and for all other relief as in equity and good con-

science may seem meet and proper in the premises,

not specially prayed herein.

JNO. J. REAGAN,
Attorney for Plaintiffs.

Above stipulation agreed to.

JOHN RUSTGARD,
Attv. for Deft. Whistler.

[Endorsed] : No. 1709. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. R. G. Macdonald et al. v. T. A. Whistler et al.

Amendment to Complaint, filed by Leave of Court

June 26-07, and Stipulation. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Jun. 26, 1907. Jno. H. Dunn,

Clerk. By , Deputy.

In the District Court of the District of Alaska, Sec-

ond Division,

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al..

Defendants.

Demurrer [of T. A. Whistler] to Amended Com-

plaint.

Comes now the above-named defendant T. A.

Whistler and demurs to plainti^''^ amended com-
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plaint on the ground that the same does not state

facts sufficient to constitute a cause of action.

JOHN RUSTGARD,
Attorney for T. A. Whistler.

United States of America,

District of Alaska,—ss.

Due service of the within demurrer is hereby ac-

cepted, in the District of Alaska, this 28th day of

June, 1907, by receiving a duly certified copy of the

same.

JNO. J. REAGAN,
Attorney for Plffs.

[Endorsed] : Orig. No. 1709. In the District

Court for the District of Alaska, Second Division.

R. G. Macdonald et al.. Plaintiffs, vs. T. A. Whistler

et al.. Defendants. Demurrer to Amended Complt.

Filed in the office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Jun. 28, 1907.

Jno. H. Dunn, Clerk. By , Deputy.

John Rustgard, Attorney for T. A. Whistler.
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[Order Overruling Demurrer to Amended Com-

plaint.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term Minutes, Special July, 1907, Term begun and

held at the Town of Nome, in said District and

Division, July 1, 1907.

Saturday, July 6, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had

:

#1709.

McDonald
vs.

WHITS'LER et al.

The demurrer to amended complaint was sub-

mitted by John Rustgard without argument and

overruled by the Court.
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[Motion and Order for Entry of Default.]

In the District Court in and for the District of

Alaska, 2d Division.

R. G. MACDONALD et al.

vs.

T. A. WHISTLER et al.

Come now the plaintiffs by their attorney, Jno. J.

Reagan, and move the Court to for an order entering

the default of the defendants in the above-entitled

action, excepting only the defendant Whistler, it ap-

pearing from the record that more than 30 days have

elapsed since the service of the summons upon said

defendants herein, and they have not appeared or

answered.

JNO. J. REAGAN,
Attorney for Plaintiffs.

To the Clerk:

Let the default of said defendants be entered pur-

suant to above motion.

Nome, July 6th, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : #1709. McDonald vs. Whistler.

Motion and Order of Default. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Jul. 6, 1907. Jno. H. Dunn, Clerk.

By , Deputy. Orders and Judgments,

Vol. 5, page 336. C.
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In the District Court of the District of Alaska, Sec-

ond Division.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

Answer [of T. A. Whistler to Complaint].

Comes now the above-named defendant T. A.

Whistler and for his answer to plaintiffs' complaint

herein

:

I.

Denies each and every allegation, matter and thing

in said complaint contained, and denies further that

plaintiffs or either of them are or ever were inter-

ested either directly or indirectly in either of the

mining claims in plaintiffs' complaint described, or

that said mining claims or any part of the same was

purchased or acquired by this defendant by means

of any money or thing of value in whole or in part

belonging to or furnished him by these plaintiffs or

either of them, and denies that said mining claims

or any part thereof was acquired by this defendant

as partner of plaintiffs or either of them, or that

they were acquired for the benefit of these plaintiffs

or either of them.

II.

For a further and second defence this defendant

alleges

:
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(1) That for several years last past he has been

a cotenant with plaintiffs in several mining claims

on Seward Peninsula in the District of Alaska, and

in the prospecting and operation of such claims has

been a mining partner with them, and that each of

said parties owned and own in such claims an undi-

vided one-third (Va) interest each.

(2) That this defendant has, at the request of

plaintiffs, and for the mutual benefit of them and

this defendant as such partners performed various

work and made various improvements upon such

mutual property by way of prospecting and devel-

oping said claims and doing the annual assessment

work thereon, and that the reasonable value and

actual expense of such work improvements, and

prospecting was and is about six thousand dollars;

but these plaintiffs have not paid this defendant

therefor their proportionate share nor contributed

anything towards the payment of such expenses,

save and except cerrain machinery of the value of

two hundred and fifty dollars; and this defendant

further alleges that the mining claims described in

plaintiffs' complaint are no part of said claims so

owned in common and in the operation of which

plaintiffs and this defendant were and are partners

as above alleged.

(3) That by reason of the facts above set out

plaintiffs are now indebted to this defendant in a

sum to excede four thousand dollars.

Wherefore this defendant prays

:

(1) That plaintiffs take nothing by this action;

(2) that plaintiffs and this defendant have an ac-
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counting as to all their dealings as above set out ; and

that the sum found due this defendant from plain-

tiffs be offset against any claim that said plaintiffs

may establish against this defendant under the alle-

gations of their complaint; (3) that this defendant

have judgment against plaintiffs and each of them

for the sum found due to him upon such accounting,

and (4) that this defendant have such other and fur-

ther relief as the Court m.ay deem just and proper

in the premises.

JOHN RUSTGARD,
Attorney for Deft. T, A. Whistler.

United States of America,

District of Alaska,—ss.

I, T. A. Whistler, being first duly sworn, depose

and say that I am the defendant in the above-entitled

action and that I believe the foregoing Answer is

true.

T. A. WHISTLER.

Subscribed and sworn to before me this 11th day

of July, 1907.

JOHN RUSTGARD,
Notary Public for the District of Alaska.

United States of America,

District of Alaska,—ss.

Due service of the within answer is hereby ac-

cepted, in the District of Alaska, this 11th day of

July, 1907, by receiving a duly certified copy of the

same.
JNO. J. REAGAN,

Attornev for Plffs.
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[Endorsed]: Orig. No. 1709. In the District

Court for the District of Alaska, Second Division.

R. G. Macdonald et al., Plaintiffs, vs. T. A. Whistler

et al.. Defendants. Answer. Piled in the office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Jul. 11, 1907. Jno. H. Dunn, Clerk.

By
, Deputy. John Rustgard, Attorney

for Deft.

In the District Court for the District of Alaska, 2d

Division.

R. G. MACDONALD et al.

vs.

T. A. WHISTLER et al.

Reply.

Said plaintiffs, R. G. Macdonald and P. J. Carter,

come now and den}^ that the defendant Whistler has

at their request or that of either of them performed

v^arious work or any work or made various improve-

ments or any improvements by way of prospecting or

developing or at all upon any claims belonging to

said partnership, and deny that the reasonable or

other or any value therof is the sum of six thousand

dollars or any sum whatever, and deny that plaintiffs

are indebted to said defendant in any sum whatever

;

and allege that under the terms of their said partner-

ship said defendant Whistler agreed to furnish the

annual labor and development work upon the claims

owned by the partnership as his contribution thereto,

as well as to acquire all mining properties he could
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acquire, and which, as part of his contribution to the

partnership assets, was to enure to the benefit of the

paii:nership, in consideration of plaintiffs furnish-

ing money, supplies, machinery and materials there-

for, and not otherwise, and further allege that said

defendant has failed so to do, and that he has allowed

much of the mining property of said partnership to

become forfeited and open to relocation by others and

to be located by others and lost to the partnership,

and that he has falsely pretended that he did such

assessment work, and allege that said defendant has

misappropriated part of the partnership moneys and

converted same to his own use, and has otherwise

damaged the partnership and these plaintiffs.

Wherefore plaintiffs pray as in their complaint

they have praved.
JNO. J. REAGAN,

Attorney for Plaintiffs.

United States of America,

District of Alaska,—ss.

TJ. G. Macdonald, being duly sworn, on oath says:

I am one of the plaintiffs above named ; I have heard

read and know the contents of the foregoing reply

and believe the same to be true.

R. G. MACDONALD.
Subscribed and sworn to before me this 15th day

of July, 1907.

ANGUS McBRIDE,
Dep. Clerk, Dist. Ct., Alaska, 2d Division.

Rec'd a copy of above this 1st day of August, 1907.

JNO. RUSTGARD,
Atty. for Deft. Whistler.
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[Endorsed] : Original. No. 1709. In the United

States District Court for the District of Alaska, Sec-

ond Division. R. G. Macdonald et al. vs. T. A.

Whistler et al. Reply. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Aug. 1, 1907. Jno. H. Dunn, Clerk. By

, Deputy.

[Minutes of Trial—September 27, 1907.]

In the District Court for the District of Alaska, Sec-

ond Division.

Term minutes, special July, 1907, term begun and

held at the town of Nome, in said District and

Division, July 1, 1907.

Friday, September 27, 1907, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. G. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now upon the convening of court the following

proceedings were had:

No. 1709.

McDonald
vs.

WHISTLER.

This case came regularly on for trial before the

Court, J. J. Reagan appearing for the plaintiff and

John Rustgard, for the defendant. Case reported



i?. G. Macdonald and F. J. Carter. 29

by Mrs. C. J. Nunne, stenographer. After the case

was stated to the Court by respective counsel, R. G.

McDonald, the plaintiff, was sworn and testified in

his own behalf. Witness identified the following

letters which were admitted in evidence and marked

as follows: Letter from Whistler to McDonald to-

gether with envelope, which were marked Plaintiff's

Exhibit ^*A"; also letter from Whistler to McDon-

ald dated Oct. 26, 1903, marked Plaintiff's Exhibit

**B"; also letter from Whistler to McDonald dated

Dec. 9, 1903, marked Plaintiff's Exliibit ^^C."

At 12 o'clock noon Court adjourned until 1:30

P. M.

1 :30 P. M.

No. 1709,

McDonald
vs.

WHISTLER.

Trial resumed; R. G. McDonald on the stand for

further cross-examination. Defendant offered in

evidence deed from defendant to plaintiff, which was

marked for identification Defendant's Identification

*^1." On redirect examination plaintiff offered in

evidence the following letters, which were admitted

and marked as follow^s: Letter of recommendation

from Whistler dated Hong Kong 8-11-97, marked

Plaintiff's Exhibit ^'D"; also letter from McDon-
ald to Carter dated Jan. 19, 1903, marked Plaintiff's

Exhibit ^^E"; also, letter from McDonald to Carter

dated Mch. 9, 1903, marked Plaintiff's Exhibit '^F."
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A. J. Lindsay, 0. D. Garfield, J. J. Carroll, An-

drew Anderson, E. E. Trengove, W. H. Sturtevant

were each sworn and testified for plaintiff, J. J. Car-

roll recalled, Thos. A. Eoss, W. T. Perkins and D.

L. Fell each sworn and examined on behalf of plain-

tiffs. Counsel agree to submit the depositions of W.

J. Eogers and Jas. B. Wood without reading the

same, subject to being ruled upon by the Court as

to admissibility, after which plaintiff rests.

Defendant's Case.

Thos. A. Whistler sworn and examined on behalf

of defendant until 5 :30 P. M., when Court adjourned

until 7 :45 P. M.

7 :45 P. M.

No. 1709.

McDonald
vs.

WHISTLEE.

Trial resumed ; Thos. A. Whistler on the stand for

further cross-examination. Witness identified the

following letters and papers, which were admitted in

evidence and marked as follows: Power of Attorney

from Whistler to McDonald, Oct. 4, 1902, marked

Plaintiff's Exhibit ^^G"; letter from Whistler to

Carter, June 23, 1903, marked Plaintiff's Exhibit

''H"; letter from Whistler to McDonald, Nov. 26,

1905, marked Plaintiff's Exhibit ^*I"; letter from

Whistler to McDonald, Mch. 18, 1906, marked Plain-

tiff 's Exhibit ^^J"; letter from Whistler to Carter,

Aug. 1, 1904, marked Plaintiff's Exhibit ^^K"; let-
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ter from AYliistler to Carter, Mch. 1, 1905, marked

Plaintiff's Exhibit *'L." On redirect examination

of witness defendant offered in evidence deed from

Whistler to McDonald, Oct. 4, 1902, heretofore

marked for identification, which deed was admitted

and marked Defendant's Exhibit ^^1"; also deed

from Whistler et al. to Carter, Sept. 10, 1903, ad-

mitted and marked Defendant's Exhibit ^'2"; also

deed from Whistler to McDonald, Ang. 1, 1904,

marked for identification and afterwards admitted in

evidence and marked Defendant's Exhibit ^^3"; also

statement of expenses of T. A. Whistler, 1903, marked

for identification and thereafter admitted in evidence

and marked Defendant's Exhibit ^^4," after which

defendant rests and the testimony closed and the ar-

gument set for Monday next at 8 P. M., counsel be-

ing limited to 40 minutes on each side.

[Minutes of Trial (Resumed)—September 30, 1907.]

In the District Court for the District of Alaska, Sec-

ond Division,

Term minutes, special July, 1907, term begun and

held at the town of Nome, in said District and

Division, July 1, 1907.

Monday September 30, 1907, at 8 P. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.
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Now, upon the convening of Court, the following

proceedings were had:

No. 1709.

McDonald

vs.

WHISTLER.

Trial resumed. On motion of J. J. Reagan, plain-

tiff was allowed to introduce the following witnesses

in rebuttal : J. S. Watta and W. H. 'Sturtevant were

each sworn and testified for plaintiff in rebuttal, the

testimony of the latter witness being withdrawn by

counsel for plaintiff under objection of counsel for

defendant.

On motion of J. J. Reagan all the testimony on the

subject of claim that Whistler makes as a charge

against the Wonder Creek properties on the ground

that the same has not been set up in the answer was

stricken from the testimony.

The case was argued to the Court by respective

counsel and submitted, briefs to be presented to the

Court.
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In the District Court for the District of Alaska. Sec-

ond Division,

IN EQUITY.

E. G. McDonald and F. J. CARTER

vs.

T. A. WHISTLER.

Decision of the Court.

The above case having come on for trial, the evi-

dence was heard and after argument by counsel upon

the law and facts of the case, the case was submitted

to the Court for decision thereon.

After due deliberation the Court has reached the

following decision upon the facts and the law bear-

ing thereon

:

1. That the plaintiffs entered into a mining co-

partnership on or about the day of June, 1903,

with the defendant, by the terms of which T. A.

Whistler, the defendant, then holding the legal title

to eight mining claims in the District of Alaska

—

six in the Kougarok Mining District and two in the

Cape Nome Mining District—was to contribute an

undivided third interest therein as his share of the

assets of said co-partnership and his one-third to-

gether with the remaining two-thirds therein were

to constitute the realty contribution of said plaintiffs

to said co-partnership, each to take and have an un-

divided third thereof and to share in the losses and
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profits accordingly. Said plaintiffs were also to have

and receive an equal one-thord interest in all mining

'i;laims thereafter to be acquired by defendant in the

Nome Mining country during life of said co-partner-

ship, and in the mineral product thereof; that said

defendant was to oversee, prospect and develop said

mining claims then acquired or thereafter to be ac-

quired.

Against the contribution and services of said

Whistler the said plaintiff McDonald agreed to fur-

nish supplies, provisions to maintain said Whistler

when he gave his care, attention and labor to said co-

partnership, and said plaintiff Carter advanced the

sum of one thousand dollars to be used by said

Whistler in prospecting and developing said claims

of said co-partnership.

2. That during the years 1903, 1904 and 1905 said

R. G. McDonald furnished supplies, money and its

equivalent to the amount and value of $722.00 in ac-

cordance with his agreement, to said Whistler as his

cash contribution to said co-partnership, he having

theretofore advanced a large sum of money, to wit,

more than $500.00, to said Whistler in consideration

of his becoming entitled to the undivided one-half in-

terest in all of said mining claims then acquired by

said AVhistler in his name, and in another claim held

in McDonald's own name, and conve3^ances from said

Whistler for the one-half interest in said eight claims

having theretofore been delivered to him by said

Whistler and a conveyance having theretofore been

delivered bv him to said Whistler for the undivided
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one-half interest in said other mining claim held by

him in his name, and he and said Whistler having

agreed with each other that each should surrender

to said Carter an undivided one-sixth in all of the

nine mining properties then held by them as tenants

in common in Alaska, which should be said Carter's

realty contribution to said new formed co-partner-

ship.

3. That the equal one-third interest in said min-

ing claims thus acquired and to be acquired and held

and to be held by said Whistler, McDonald and Car-

ter were to be united and thus become the joint prop-

erty of said co-partnership to be used for the com-

mon benefit of said co-partnership.

4. That said Whistler afterwards, to wit, in 1904,

acquired the legal title to a placer mining claim situ-

ated on Wonder Creek, in the Cape Nome Mining

District, Alaska, known as claim No. 5 on Wonder

Creek, and also an undivided one-half interest in that

other placer mining claim known as First Tier

Bench, Right Limit, on Wonder Creek aforesaid, also

known as the Whistler Bench Claim.

5. That by the terms of said co-partnership the

interests so held bv said Whistler in said two last

above-named claims w^ere to be and become the joint

property of said three partners. Whistler, McDonald

and Carter, each to have the undivided one-third

thereof.

6. That said Whistler has let leases upon said

last tw^o mentioned claims and royalties have become

due from the lessees out of said leased properties to
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the aggregate amount of $18,759.56, of which sum

said Whistler has received the sum of $6,083.06.

7. That said Whistler has refused and still re-

fuses to recognize the said plaintiffs as the owners of

any interests in said leased claims or in the product

thereof, has made no accounting to them for the roy-

alties by him received from said leases, has refused

and still refuses to account to them therefor, and re-

fuses to make and deliver to plaintiffs deeds of con-

veyance for the undivided one-third interest therein

of right to them belonging.

8. That the share of the product of said two claims

wrongly reserved as royalty by said Whistler to him,

but of right belonging to eaoh of said plaintiffs, is

$6,253.19.

9. Wherefore, upon the facts and conditions thus

found by the Court, the Court further finds that the

plaintiffs are entitled to relief by this Court as fol-

lows :

That said Whistler should be declared to hold said

titles to said No. 5 Wonder Creek claim, and to the

undivided one-half of said Whistler Bench claim as

trustee for the use and benefit of said plaintiffs to

the extent of two-thirds of the estate by said Whist-

ler held therein, to each the one-third of the estate

held by said Whistler therein, and that plaintiffs

are entitled to a decree of this Court directing said

Whistler to make proper conveyances thereof for

one-third of the interest therein now held by said

Whistler to each of said plaintiffs, and perpetually

enjoining the defendant laymen, Anderson, John-
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son, Johnson, Nas, Borsheim and Stolsmark, hold-

ing leases of said claims, from paying over at any

time in gold-dust, or the value thereof in money, any

of the royalties reserved by their leases to be paid by

them to said Whistler, beyond the one-third to him

lawfully belonging as one of the three equal joint

owners of said interests now^ held in the name of said

Wsttler, either to said Whistler or to any one as his

attorney or agent, and from paying to him, or his at-

torney or agent, out of the aggregate royalties now

held in bank, any sum to exceed the sum of $170.13,

still due said Whistler as the balance of his share of

the said royalties still unpaid.

Nome, Alaska, Ntoftember 9, 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1709. In Equity. In the United

States District Oourt for the District of Alaska, Sec-

ond Division. R. G. McDonald and F. J. Carter vs.

T. A. Whistler. Decision of the Court. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Nov. 9, 1907. Jno. H. Dunn,

Clerk. By , Deputy. Vol. 5, Orders and

Judgments, P. 575. Comp.
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In the District Court in and for the District of

Alaska, 2d Division,

IN EQUITY.

E. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

Findings of Fact and Conclusions of Law.

The above case having come on for trial, and the

Court having heard the evidence and the argument of

counsel, and the case having been submitted, and the

Court having duly considered the same, finds the fol-

lowing facts

:

1. That about the end of the year 1900, the plain-

tiff MacDonald purchased an undivided interest in a

mining claim situate on Mary's Gulch in the Second

Division of the District of Alaska, through the inter-

position of the defendant Whistler, with the proviso

between said Macdonald and Wsitler, that in case

Macdonald made the purchase. Whistler should as-

cept one-half of said purchase from Macdonald and

look after the mutual interests of himself and Mac-

donald therein, to which Whistler agreed and did ac-

cept one-half of said purchase.

2. That at the time of said purchase and the ac-

ceptance of one-half thereof by Whistler, he. Whist-

ler, also agreed with Macdonald to acquire other min-
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ing properties in the said Division and District of

Alaska, and to oversee, prospect and develop the

same, in all of which Whistler and Macdonald were

to be equally interested, and Macdonald also agreed

to furnish Whistler supplies, equipment, provisions

and money, when needed, to help Whistler out in a

general w^ay, so that Whistler would be able to attend

to the mutual interests of himself and Macdonald

when not attending to his (Whistler's) other business

of photography, etc.

3. That pursuant to their agreement from the

time thereof up to June 16th, 1903, Macdonald fur-

nished everything to Whistler which Whistler asked

for, and more than Whistler asked for, amounting in

value to over five hundred dollars ($500.00).

4. That this arrangement was to continue until

Whsrtler and Macdonald ^*made a little stake, or had

something to divide, after which they were to divide

up and then remain together or separate just as they

should agree.

5. That up to the 16th of June, 1903, Whistler had

acquired by locations under the United States mining

laws, pursuant to this agreement, some eight claims

in his own name and one in Macdonald 's name in said

District and Division, other then the interest first

purchased by Macdonald.

6. That during said period said Whistler was also

engaged in the business of photography on his own

account.

As conclusions of law from the foregoing facts I

find:
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1. That the plaintiff Macdonald and the defend-

ant Whistler formed about the end of the year 1900

a mining copartnership, to do a mining business in

the Second Division of the District of Alaska, and to

continue at will, and that they were mining partners

from said time until June 16th, 1903.

2. That they were each entitled during the con-

tinuance of said partnership to an undivided one-half

interest in all of the mining properties acquired by

Whistler in said District and Division, and of the

rents, issues and profits thereof, to wit, said mine

properties.

3. That it was the duty of Whistler to so acquire

and protect the title to, and prospect and develop to

what extent he could the said properties for the said

partners in consideration of the contributions so

made by Macdonald.

I further find the following facts

:

1. That in the fall of 1902, Whistler requested

Macdonald to dispose of an undivided one-fourth in-

terest in their said partnership properties for the

purpose of raising thereon the sum of eight hundred

($800.00) dollars with which to further develop their

said properties, for the purposes of their partner-

ship.

2. That Macdonald agreed if possible to dispose

of a one-quarter undivided interest in their said prop-

erties for the purpose of raising said sum for said

purpose.

3. That subsequently Macdonald represented to

the plaintiff P. J. Carter the arrangement then exist-
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ing between himself, Macdonald, and Whistler, stat-

ing to Carter that Whistler was to look after the

properties then owned by himself and Whistler and

to acquire other properties, and to oversee, prospect

and develop the same for their joint benefit as part-

ners, and that if he, Carter, would contribute to them

the sum of $800, it w^ould be used for the purposes

mentioned, and that Carter would be entitled to a one-

fourth interest in their enterprise, as w^ell in the prop-

erties already acquired by the partnership of Mac-

donald and Whistler as in w^hatever other mining

properties Whistler should thereafter acquire in said

District and Division during the continuance of their

arrangement.

4. That Carter accepted this proposition and for-

warded to Macdonald for the use of the enterprise

one thousand dollars instead of eight hundred dollars.

5. That on the 16th day of June, 1903, Macdonald

handed over to Whistler said sum of one thousand

dollars so paid by Carter and communicated to

Whistler the understanding had in regard thereto be-

tween himself and Carter, to which Whistler agreed

and accepted the one thousand, and further agreed

with Macdonald that he and Macdonald should make

Carter's interest in tne enterprise an equal third wdth

them instead of one-fourth in view of Carter's having

paid in one thousand dollars instead of eight hundred

dollars, and this was communicated by Macdonald to

Carter, who accepted the same.

6. That during the said year of 1903, and the

years 1904 and 1905, in addition to the $1000 paid in
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by Carter, Macdonald furnished further supplies,

money and its equivalent to Whistler for the use of

the enterprise in the sum of $722.00.

7. That in the early part of the year 1904, Whis-

tler acquired the legal title to a placer mining claim

situate on Wonder Creek in the Nome Mining Dis-

trict, 2d Division, Alaska, known as claim No. 5 on

Wonder Creek, and also an undivided one-half in-

terest in another placer mining claim known as the

First Tier Bench, Eight Limit, on said Wonder

Creek, the latter also known as the Whistler Bench

Claim.

8. That the claim No. 5 Wonder Creek was ac-

quired by Whistler by the location thereof under the

United States mining laws, said location having been

made by himself and one Bayne, each having an un-

divided one-half interest therein, that subsequentl}^

Whistler purchased Bayne 's half interest therein in

consideration of $250 which he had paid Bayne out

of the one thousand dollars so paid in by Carter, tak-

ing the half interest in No. 5 Wonder Creek in lieu

of an interest in another of Bayne 's properties,

Bayne 's title to which had been foreclosed under a

mortgage; and that he. Whistler, acquired the one-

half interest in the Whistler Bench claim b}^ reason

of a location thereof under the United States mining

laws, made by him and another, each owning an un-

divided one-half thereof.

9. That said Whistler has let leases upon said

two last mentioned claims and royalties have become

due from the lessees out of said leased properties to
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tQie aggregate amount of $18,759.56, of which sum

said Whistler has received the simi of $6,083.06.

10. That Whistler now refuses to recognize the

said plaintiffs Macdonald and Carter as the owners

of any interests in said leased claims or in the pro-

duct thereof, and has made no accounting to them for

the royalties received by him from said leases, and

still refuses to account to them therefor ; and refuses

to make and deliver deeds of conveyance to plaintiffs

for undivided third interests therein.

11. That none of the claims mentioned in these

findings are productive and never have been, except

the two leased properties as aforesaid.

12. That Whistler has disposed of some of the

13roperties of the old partnership of Whistler and

Macdonald hereinbefore found, by a contract of sale

to the Dahl Creek Mining & Trading Co. without the

knowledge of either of the plaintiffs.

13. That said leased properties became produc-

tive in 1906.

14. That since the year 1905, Whistler has not re-

quested Macdonald to make any further contribu-

tions under their agreement.

15. That during the period from June 16th, 1903,

forsvard. Whistler has been also engaged in the pho-

tograph business for himself.

16. That the allegations of the plaintiff's com-

plaint as amended are true, and that the allegations

of the defendant Whistler's answer are untrue, ex-

ce])t the allegations in said answer wherein it is ad-

mitted that plaintiffs and defendant Whistler are

mining partners.
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As cmclusions of law from the foregoing facts I

find:

1. That the plaintiffs Macdonald and Carter, and

the defendant Whistler, on the 16th of June, 1903,

formed and entered into a mining copartnership,

said mining partnership to continue at will, and that

ever since they have been and now are mining part-

ners.

2. That it was the duty of Carter to, and he did,

furnish to the partnership the sum of $1,000 ; that it

was the duty of Macdonald to furnish materials, pro-

visions, supplies and money as needed by Whistler

for the use of the partnership, and that he did fur-

nish all that was demanded by Whistler and more,

to wit, amounting in the aggregate of $722.00, that

it was the duty of Whistler to oversee, prospect and

develops the properties of the partnership held at

its inception in June, 1903, and to contribute what

other mining properties he acquired in the Second

Division, District of Alaska, during the partnership

to said partnership, and to oversee, prospect and de-

velop the same.

3. That the assets of the partnership consists of

the old partnership property of Whistler and Mac-

donald and such other properties as Whistler may

liave acquired during the present partnership.

4. That Whistler acquired by location and pur-

chase out of the partnership assets the two proper-

ties. No. 5 Wonder Creek and the Whistler Bench on

Wonder Creek in the Second Division, District of

Alaska, during the continuance of the partnership.
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5. That the partnership property inchides the

said claims No. 5 Wonder Creek and the one-half un-

divided interest in the Whistler Bench aforesaid.

6. That each partner is entitled to an undivided

one-third of the partnership property, as well as one-

third of the rents, issues and profits thereof ; that out

of the royalties already earned, to wit, the sum of

$18,759.56, Macdonald and Carter are each entitled

to the sum of $6,253.19; that Whistler has already

received the sum of $6,083.06 out of said royalties,

and is entitled to receive the further sum of $170.13

therefrom.

7. That said Whistler holds the legal title to said

claims No. 5 Wonder Creek and the undivided one-

half of said Whistler Bench as trustee for the use and

benefit of said plaintiffs to the extent of two-thirds

of the estate by said Whistler held therein, to each

of said plaintiffs the one-third of the estate so held

by Whistler therein, and plaintiffs are entitled to a

decree of this Court directing said Whistler to maivc

proper conveyances thereof for one-third of the in-

terests now held by said Whistler in said claims to

each of said plaintiffs, and perpetually enjoining the

defendant la^Tnen Anderson, Johnson, Johnson,

Nas, Borscheim and Stolsmark holding leases ot

said claims from paying over at any time in gold-

dust or the value thereof in money any of the royal-

ties reserved by their leases to be paid by them to

said Whistler beyond the one-third to him lawfully

belonging as one of the three equal joint owners of

said interests now held by said Whistler, either to the
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said Whistler or to anyone as his attorney or agent,

or from paying him or his agent or attorney out of

the aggregate royalties now held in bank any sum to

exceed the sum of $170.13 still due said Whistler as

the balance of his share of said royalties still unpaid.

8. That the plaintiffs are entitled to recover their

costs herein.

ALFRED S. MOORE,
District Judge.

Received a copy of the above this 10th December,

1907.

JNO. RUSTGARD,
Attv. for Deft. Whistler.

[Endorsed] : #1709. Dist. Ct., Alaska, 2d Div.

R. G. Macdonald and F. J. Carter, vs. T. A. Whistler

et al. Findings of Fact and Conclusions of Law.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Dec. 10, 1907.

Jno. H. Dunn, Clerk. By , Deputy.

Jno. J. Reagan, Plffs. Atty. Vol. 6, Orders and

Judgments, P. 1. Comp. Refile in the Office of

the Clerk of the Dist. Court of Alaska, Second Di-

vision, at Nome. Dec. 14, 1907. Jno. H. Dunn,

Clerk. By , Deputy.
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In the District Court in and for the District of

Alaska, ;?(/ Division.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

TS.

T. A. WHISTLER, D. L. FELL, AXDY ANDEK^-

SOX, A. B. BROWN, FRED JOHNSON, ED-

WIN JOHNSON, EDWARD JOHNSON,
OLAF NAS, LOUIS B0RSHET:^[ and JOHN
STOLSMARK,

Defendants.

Final Decree.

This eanse eoniins: on reia:iilarlv for trial on the

27th day of September, 1907, before the Conrt, and

the plaintiffs appearing:, by Jno. J. Reagan, Esq.

their attorney, and the defendant, T. A. A^^^stler, ap-

pearing by his attorney, John Rustgaixi, Esq., and

the other defendants herein having failed to appear

and answer, they having been duly sel•^'ed with pro-

cess herein, and their default having been hei'etofore

duly entered herein, and the Court having heard the

evidence produced by the plaintiff's and the said de-

fendant T. ^V. Whistler at the trial hereof, and the

cause having been regularly submitted to the Court

for decision after full argument by both counsel and

on briefs thereafter submitted by lK)th counsel, and

the Court having rendered its decision herein on the

9th day of November, 1907, and thereafter having

made, signed and filed its findings of fact and conclu-
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sions of law herein, finding the issues in favor of the

plaintiffs and against the defendants, and finding that

the plaintiffs are entitled to the relief as prayed for

in their complaint as amended, and finding the

amounts due the respective parties on the accounting

had at the trial of said cause and the statement of the

Alaska Bank & Safe Deposit Company, the deposi-

tary herein appointed by this Court, filed herein by

order of the Court, and the defendant Whistler hav-

ing by his counsel aforesaid filed a motion for a new

trial hereof, and the same having duly come on for

hearing and having been regularly submitted to the

Court and been by the Court overruled, now, in ac-

cordance with said findings, it is hereby

Ordered, adjudged and decreed, that the plaintiffs

R. G. Macdonald and F. J. Carter and the defendant

T. A. Whistler, in the month of June, 1903, formed

and entered into a mining copartnership, terminable

at will, for the purpose of doing a mining business,

and acquiring mining properties, in the Second Di-

vision, District of Alaska, and ever since said time

have been and now are mining partners.

That ever since the acquisition of the legal title

thereof in the vear 1904, bv defendant T. A. Whist-

ler he has held said legal title to that certain placer

mining claim known as No. 5 Wonder Creek and also

the undivided one-half interest in that certain other

placer mining claim known as First Tier Bench,

Right Limits Wonder Creek, also known as the

Whistler Bench, both situated in the Cape Nome Min-

ing District, 2d Division, District of Alaska, as trus-
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tec for the use and benefit of the said partnership and

of said plaintiffs, for the use and benefit of the said

plaintiffs to the extent of two-thirds of the estate held

by the said Whistler therein, to each of said plain-

tiffs the one-third of the estate so held by the said

Whistler therein; and the said plaintiffs H. G. Mac-

donald and P. J. Carter became at the time of the lo-

cation and purchase of said interests by said Whistler

equitable owners with and cotenants of said Whistler

therein.

That said Whistler located said claims durini^ the

continuance of the said partnership and pursuant to

the terms thereof, and made the purchase of the one-

half interest in claim No. 5 Wonder Creek aforesaid

during the continuance of said partnership and paid

for the same with the partnership moneys.

It is further ordered and decreed that the said de-

fendant T. A. Whistler within thirty (30) days from

the date hereof make, execute and deliver to each of

said plaintiffs, E. G. Macdonald and F. J. Carter, a

good and sufficient deed of conveyance fully convey-

ing to each of said plaintiffs a whole undivided one-

third interest in and to said placer mining claim

known as No. 5 Wonder Creek, and a whole undivided

one-sixth interest in and to said placer mining claim

known as First Tier Bench, Right Limit, Wonder
Creek, otherwise known as the Whistler Bench
Claim, situate in the Cape Nome Mining and Record-
ing District, 2d Division, District ^f Alaska, being

the same properties litigated about herein, and in de-

fault thereof by the said Whistler, the said convey-
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ances shall be made, executed and delivered to the

said plaintiffs by a eommissioner to be after the ex-

piration of said thirty days appointed by this Court

for the purpose of making, executing and delivering

said conveyances, and the same when so made by said

Commissioner to have the same force and effect as

if made, executed and delivered by the said T. A.

Whistler, and that until such conveyances are made,

executed and delivered, either by the said defend-

ant T. A. Whistler or by such Commissioner, as may

be appointed by the Court in accordance herewith,

this decree shall stand in lieu of said conveyances

and with the same force and effect of said convev-

ances.

It is further adjudged that the total net amount of

the output of said properties No. 5 Wonder Creek

and Whistler Bench Claims is the sum of $18,759.56

;

that the defendant Whistler has already had and re-

ceived thereof the sum of $6,083.06; that the plain-

tiffs, R. G. Macdonald and F. J. Carter, are each en-

titled to receive the sum of $6,253.19, and the defend-

ant Whistler the further sum of $170.13 thereof ; that

the said plaintiffs, R. G. Macdonald and F. J. Carter,

do each have and recover and have judgment for the

sum of $6,253.19 of and against the said defendant T.

A. Whistler ; and the said Alaska Banking and Safe

Deposit Company, the depositary heretofore ap-

pointed by this Court by its order herein, is ordered

to pay out of the moneys still held by said depositary

herein, to wit, out of the sum of $12,676.51, to the

said plaintiffs, R, Q, Macdonald and F. J. Carter,
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each, the sum of $6,253.19, to apply on said jud^^ncnts,

and to the defendant T. A. Whistler the sum of $170.-

13, or any part thereof which may remain after the

payment of the costs herein as hereinafter provided.

It is further decreed that the defendant laymen or

lessees Andy Anderson, A. B. Brown, Fred Johnson,

Edwin Johnson, Edward Johnson, Olaf Nas, Louis

Borscheim and John Stolsmark, and each of them,

and their and each of their agents, attorneys and per-

sons acting in privity with them, be and each of them

is perpetually enjoined from paying over to said de-

fendant T. A. Whistler, his agents or attorneys or

persons acting in privity with him, in gold-dust or

the value thereof in money or otherwise any of the

royalties reserv^ed by their leases to be paid by them

to the said Whistler, beyond the one-third thereof to

him lawfully belonging as one of the three equal

joint owners of said properties No. 5 Wonder Creek

placer mining claim, and the undivided one-half of

the Wh^/tler Bench placer mining claim, situate in

the Cape Nome Mining and Recording District, 2d

Division, Alaska.

It is further ordered and decreed that the plain-

tiffs, R. G. Macdonald and F. J. Carter, do have and

recover of and from the defendant, T. A. Whistler,

their costs and disbursements herein taxed at the sum

of $ and have judgment therefor.

Hereof let execution issue.

Done in open court this 19th day of December,

1907.

ALFRED S. MOORE,
District Judge.
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[Endorsed] : 1709. Dist. Court, Alaska, 2d Div.

R. G. Macdonald et al. v. T. A. Whistler et al. Final

Decree. Filed in the Office of the Clerk of the Dist.

Court of Alaska, Second Division, at Nome. Dex*.

19, 1907. Jno. H. Dunn, Clerk. By
,

Deputy. Jno. J. Reagan, Plff's. Atty. Vol. 6, Or-

ders and Judgments, p. 13. J. D. 2, page 46. Comp.

In the District Court for the District of Alaska,

Second Division.

No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

V.

T. A. WHISTLER et al.,

Defendants.

Bill of Exceptions.

This case came on regularly for trial in the above-

entitled court at a special term of said court, on

Friday, the 27th day of September, A. D. 1907, be-

fore Honorable A. S. Moore, Judge (without a jury)

of said court, Mr. John Rustgard as attorney for de-

fendants and Mr. J. J. Reagan as attorney for plain-

tiffs, and, whereupon the following testimony was

taken and proceedings had, to wit

:

[Plaintiffs' Evidence.]

R. G. MACDONALD, one of the plaintiffs, being

duly sworn, testified for plaintiffs as follows

:

My name is R. G. MacDonald. I have been a

steamboat purser for the last five or six years. I
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was on the ** Centennial'' in 1900 and afterwards on

the '* Victoria/' in 1904, '5 and '6, in the employ of

the Northwestern Steamship Co., formerly the North-

western Commercial Co., on the run from Seattle

to Nome. I know the defendant T. A. Whistler and

have known him since 1896. I became acquainted

with him in Hong Kong, China, at which time he was

captain of the steamer '^Tacoma/' which was one of

the vessels belonging to the Northern Pacific Steam-

ship Co. I was purser on that vessel and we were

shipmates between 12 and 18 months, maybe about

15 months altogether. I left the employ of the

Northern Pacific in '99 and joined the Northwestern

Commercial Co. and came to Nome in 1900, on the

first trip that season, and have remained in the em-

ploy of that company until last October, at w^hich time

I left the ship here at Nome to look after my mining

interests here. I met Capt. Whistler on the streets

in Nome about the 18th of June, 1900. Capt. Whist-

ler told me at that time about his having been driven

up to Kotzebue Sound, that he had been up there in

a schooner, and his losses there, and that he had lost'

his vessel and that he was on the beach, practically,

here at the time. As a result, he went out with me
that fall. I furnished him transportation. I took

him to Seattle. At the time I met Whistler, in 1900,

he was photographing ; he had a camera on his shoul-

der when I met him. After we came to Seattle Capt.

Whistler lived with me for a couple of weeks. He
was bound for San Francisco and he remained with
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me while waiting for his ship to sail. At Seattle I

lived at the Diller Hotel and afterwards at a rooming

house on Third Avenue. Subsequently he went to

San Francisco on the steamship *^ Centennial." I

furnished the transportation. Before he left for San

Francisco he introduced me to this man Cunningham.

Cunningham was a passenger with him when he made

the trip from Nome to Seattle. He left here, I be-

lieve, in 1900 ; in November, 1900, 1 met him in Seat-

tle with Capt. Whistler, who introduced me to him.

While in Seattle Capt. Whistler was very familiar

with Mr. Cunningham. He was negotiating a sale of

his interests in some mining claims Cunningham

claimed to own on Mary's Gulch, so he mentioned to

me several times, and so I concluded that as it was

not much to go in that I would go into the matter,

and I said to Capt. Whistler; ^'I will take that

third, provided you accept one-half of it and remain

in Nome next year and look after our mutual inter-

ests." He agreed and he was very glad indeed to

accept the proposition.

Q. Did he say why he was pleased to accept ?

A. He said now he was in shape to return. ^^I

have a piece of ground that I will have a perfect

right to go on and prospect."

Q. Was there anything then said about getting

other properties up there, you and Whistler?

A. Yes, he said that he would be up here and he

intended to remain here and that he would make it

his business to acquire properties in which I was to

own half of them all.
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Q. Go ahead and state all that happened in regard

to that matter, in regard to leaving Mr. Whistler up

here to look after your mining interests and acquir-

ing others. What was said with regard to what you

were to do, if any?

A. Well, after Capt. Whistler had brought Cun-

ningham up and we had talked business, when I

agreed to make the purchase of the one-third inter-

est Capt. Whistler agreed to accept one-half of that

one-third and to come up here and look after our in-

terests mutually, I owning share and share with him.

Q. Now, Mr. MacDonald, you have already testi-

fied that Mr. Whistler was to obtain some other prop-

erties up here in which you we:* ^ to be mutually inter-

ested, now what were you to do ?

A. I w^as to provide supplies and moneys as were

needed along, money when needed and supplies to

help out in a general way.

Q. To what extent ?

A. To the extent that he,would be able to remain

in here and to attend to our mutual interests.

Q. Was it decided how much he was to get, if any-

thing ? A. How much he was to get ?

Q. How much in the way of supplies?

A. Well, sufficient for maintenance.

Q. Well, was anything told you about how much

he needed, or were you to decide how much he should

have ?

A. He never told me how much he needed. I

used to judge how much to send, except money.
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Q. Did he ever ask you for anything in the way

of supplies or anything about which you have testi-

fied that you agreed to furnish him that you failed

to furnish him ?

A. He did not. I brought him everything he

ever asked for, and more too.

Q. Now, for how long was this arrangement that

you have just stated to continue?

A. Until we should acquire sufficient money to

divide up and have something ; until we made a stake

in fact.

Q. Now, you have got to the point where you say

that when you got something to divide up that you

were to have a settlement ; now, what sort of a settle-

ment were you to have ? What was said in regard to

a settlement, if anything ?

Mr. RUSTGARD.—Objected to, as leading and

calling for the conclusion of the witness.

The COURT.—Objection overruled. He is merely

repeating what the witness stated to him.

To which ruling defendant Whistler then and

there excepted and which exception was duly allowed

by the Court.

A. We were to divide up and remain together or

separate just as we might agree.

Q. Now, after that, how long did these relations

continue ?

A. Thev continued since 1900, since the winter

of 1900, until now.

Q. Now, did Whistler acquire any other proper-

ties? A. He did.
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Q. About how many up until the fall of 1902 ?

A. Two in the Nome district and seven in the

Kougarok district.

Q. Now, about the year 1902, was there anything

said between you and Capt. Whistler in regard to tak-

ing in a partner ? If so, what was it ?

A. Whistler told me that we could not get along

without a working partner and gave me a power of

attorney to try and sell something, to sell part of our

interests and raise, say, $800. In Seattle, I laid the

jjroposition before several friends and about the same

time writing Dr. Carter, in England. My Seattle

friends did not seem to care about going in and Dr.

Carter afterwards sent out a thousand dollars.

Q. What proposition, if any, did you make to Dr.

Carter at that time ?

Mr. RUSTGARD.—That is objected to because it

is irrelevant and incompetent, and it is not shown that

Capt. Whistler was present or assented in any way
to it, and for the further reason that it is not the best

evidence. He stated that he wrote Carter about it

and the letters are the best evidence.

The COURT.—Objection overruled.

To which ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court.

A. I told Dr. Carter, I wrote to Dr. Carter and

told him to come in with us, that we already had con-

siderable property up here, and I sent him a sketch

of the two different districts and the claims and
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wrote him all I knew about this country and the

Kougarok, and told him at the same time that if he

concluded to come in I would consider him entitled to

a one-fourth interest in anything else we might ac-

quire, as Capt. Whistler has always told me and also

had written to Dr. Carter too that he would be con-

tinually on the lookout and that we will strike some-

thing some of these days.

Mr. RUSTGARD.—I move to strike out that an-

swer on the ground that it is incompetent irrelevant

and immaterial, and not binding on the defendant in

any way and is not the best evidence.

The COURT.—Motion overruled.

To which ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court.

A. I received a thousand dollars from Carter in

Seattle and brought it up to Nome and paid it over to

Capt. Whistler, in notes, in 10 's and 20 's, in bills that

were new from the bank the morning before sailing

from Seattle. I carried these notes straightened out

in a large envelope. I delivered the money to Whist-

ler in my room aboard the steamer ^* Centennial."

He came aboard the boat and came into my room and

I told him, ''I have got some money for you and also

some provisions for you, Captain." He said he was

very glad to hear it, that he had been in trouble all

winter. '^M}^ wife has been ill and I also have

been quite ill and I have been to a great deal of

expense." I says, **Capt. Whistler, I am sorry
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for you and sorry for your family, but this money is

for a certain purpose ; it has been sent out to us by Dr.

Carter to acquire property for us and to prospect the

ground we have; we can't take any of that for

anything else. I will show you the letter and

show the terms on which he remitted this money

to us.
'

' Well, the terms were that he was to come in

with us and have a quarter with us. This was agreed

to by Capt. Whistler and I. He agreed that we

should take the money and use it in that way. I said

to him Dr. Carter has sent out a thousand dollars in-

stead of eight hundred ; he had written in reply when

I asked him for eight hundred, but Dr. Carter instead

had sent a thousand, when Capt. Whistler had only

expected eight hundred—thought it might be needed,

Q. Now, did you and Mr. Whistler then agree that

Dr. Carter should have a one-third interest with you

two ; was that the agreement ? A. We did.

It is admitted that No. 5 Wonder Creek is a relo-

cation of No. 6 Center Creek and is the same ground

originally called No. 6 Center Creek ; it is sometimes

called Center Creek and sometimes Wonder Creek

and is held in the name of T. A. Whistler.

WITNESS.—I paid Cunningham $300 for a third

interest in the Mary's Gulch claim, in money.

Q. Now, proceed and state what, if anything else,

did you furnish to Capt. Whistler in the fall of 1900 ?

A. Only Capt. Whistler's transportation to San

Francisco and ten dollars in cash which I gave him

in Nome, to Capt. Whistler, which he borrowed of me
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there when I met him one day. This ten dollars was

never paid back to me. Capt. Whistler was very

thankful for it at the time, from his manner. The

transportation on the steamboat from Seattle to San

Francisco was fifteen dollars, the value of it. I did

not pay for the transportation in money ; the owners

of the boat granted me the privilege of sending him

down ^^ charter." I cannot think of anything else I

furnished him in 1900.

Q. Now, in 1901, if you furnished him anything,

will you state what you furnished ?

A. In 1901, I got Whistler a reduced rate from

Seattle to Nome. The fare at that time were one

hundred dollars and I got him a fifty-dollar rate.

Q. Now, will you state whether or not the fifty

dollars was paid by Capt. Whistler or by you ?

A. Well, the fifty dollars is still outstanding.

Capt. Whistler gave his I. O. U. for it down in the

Northwestern Commercial Co's office. In 1901, I

brought a couple of tents, with rigging. I brought

up a coal-oil stove, an oil tank, air pumps, etc., etc.,

and some thirty-odd dollars' worth of general mer-

chandise. I brought up six cases of coal-oil for the

stove—it amounted to about eighty-five or ninety

dollars.

The COURT.—What would be the total cost in

amount t Give me the figures again.

The WITNESS.—About eighty-five or ninety dol-

lars. The tents cost $35, about $35, the stove about

$40, the oil is worth about two-fifty, two twenty-five
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perhaps, and $30 worth of provisions besides, and I

furnished transportation for this goods, which would

be somewhere near fifty or sixty dollars. I also gave

Whistler forty dollars in cash the night I sailed.

The company granted me the privilege of carrying

the freight. In 1902 I gave him twenty-five dollars

in cash. I brought supplies to Capt. Whistler every

voyage I made to Nome during all these six years,

on every voyage during the summer from Seattle to

Nome. In 1902, I brought him a bunch of of

sluice-box lumber worth about forty of fifty dol-

lars, riffle lumber and sluice-box lumber and gro-

ceries, also would ' amount to about twenty-five

dollars, also small packages from time to time.

One voyage, I may say, I brought to him in some

green vegetables to him. I also brought a ton of coal

worth fifteen dollars. I also brought in six cases of

oil worth tw^o-fifty a case, for all of which I furnished

transportation in the same manner as before. In

1903, I brought up the money—I received the money

from Dr. Carter in 1903—and a quantity of provi-

sions. They cost me in Seattle over $125. I brought

him also in a watch which was sent out to him from

England. He had sent it home to be repaired and I

paid twenty dollars—twenty-two, I think it was, it

amounted to, that I paid the custom-house broker to

get it cleared. I also brought Mrs. Whistler her

watch. I paid eighteen dollars for that. I don't re-

member anything else in 1903, except the photo-

graphic goods. I brought him in a package of pho-
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tographic goods that cost me fifty-odd dollars in Seat-

tle that he had sent out to me for. There was also

a tent. He wrote me for a tent. It cost about twelve

to fifteen dollars. I don't remember the exact

amount. I also furnished the transportation on that.

The transportation would probably be worth about

fifteen dollars.

Q. I don't know whether I asked you with regard

to the amount in 1902 ; if I did not I ask you now.

A. In 1902, I would say about sixty dollars, I

should say about sixty dollars. In 1904, 1 brought him

in a steam thawer and oil and boiler which was worth

two hundred and fifty dollars. I also furnished the

tranportation which was worth about thirty dollars.

I also furnished some provisions, probably twenty

dollars' worth. In 1905, I do not remember of any-

thing beyond I usually brought things in on every

voyage ; brought fresh vegetables and some little con-

signment of groceries always when I came.

Q. About how much would that be ?

A. Thirty dollars. I furnished the transporta-

tion the same way as on the other goods and the trans-

portation would be worth about fifteen dollars.

Q. Do you remember a shotgun?

A. Oh, yes, I brought him in a shotgun and a lot

of shells, but he paid me for that shotgun.

Q. How much did that stand you, if you remem-
ber?

A. It stood me about twelve dollars and a half.
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Q. Now, did you furnish any transportation, any

passenger transportation, in 1905, on the account for

Mr. Whistler?

A. Mrs. Whistler went out in 1905 and I helped

him to get a rate.

Q. To what extent?

A. Well, I got her from here to Seattle a seventy-

five dollar fare for twenty-five dollars and I also got

transportation for the boy, which was about maybe

ten or twelve vears old, which would have been half

fare had it been paid. I got the boy down gratis.

They both went down for twenty-five dollars.

Q. Did you furnish any money that year also ?

A. I did.

Q. What money?

A. Well, Mrs. Whistler was not very well at the

time and I felt very sorry towards her and I paid fif-

teen dollars toward helping her out when she landed

and also gave fees amounting to twenty dollars to the

servants to look after her, as she was an invalid and

required a good deal of attention on the voyage. As

I have said before, I never made a voyage during all

these six years that I did not bring something of use.

Q. Now, what would you say would be the total

amount of the cash, services, etc., that you furnished

between the years 1900 and 1905, to Mr. Whistler

or on his account and personally ?

A. Well, putting a value of the transportation,

freight and the original cost in money, would figure

up considerably over, somewheres about fifteen hun-

dred dollars.
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Q. Now, in the year 1900, about how much of your

savings went towards this proposition? What pro-

portion ?

A. In 1900, well, I paid Cunningham three hun-

dred dollars and other expenses connected with it. I

had to get Cunningham attended to by a doctor at

Seattle, had to pay his drug bill and so on.

Q. At whose instance was that done ?

A. Well, I was told that it was desirable to keep

solid with Mr. Cunningham and Whistler seemed to

think a great deal of him and also thought that it was

necessary that we keep on good terms with him, that

it would be well to keep all the interests together and

we wanted to keep on good terms as much as we could

and keep things together.

Q. Now, what became of that Mary's Gulch claim

that you bought out here near Anvil from Mr. Cun-

ningham ?

A. When Capt. Whistler went out after I had

purchased this interest he found that the assessment

work had not ben done and so we lost it. Whistler re-

staked the adjoining claim and called it No. 2 Mary's

Gulch, in his o\^ti name, but he afterwards deeded

one-half of it to me. I know of the claim called No.

5 Winder Creek and a claim called the Whistler

Bench. They are being worked and are producing.

I know what they have produced only from the roy-

alties paid into the bank. The assayer told me re-

cently that at that time the amounts paid in exceeded

ten thousand dollars. Capt. Whistler went out with
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me in 1906, in September. He purchased a ticket. I

had a conversation with him at that time about the

"Winder Creek property. He told me that he had a

piece of ground, a piece of ground which I under-

stand to be a fraction, the way he spoke of it, that was

producing at Wander Creek and said, ^*I have got

royalty in the bank amounting to twenty-eight hun-

dred dollai^ that year out of it, but I am not in a

position to talk money now, either to you ot to Car-

ter." I said, ^^ That's all right; you know that. I

know that you are in a bad position, having your wife

sick outside, and need all the money. We will wait

until things adjust themselves next year." He said

he would be able to next year. ^*I will be glad to hear

that," I said; and that's all there was to it then. I

wrote to Mr. Whistler during the winter about these

properties and received the reply. This (referring

to the letter) is a letter written me from Tacoma in

reply to a letter I wrote to Whistler last winter. Mr.

Whistler's signature is attached to it, and over his

own name and handw^riting.

(Letter marked Plaintiff's Exhibit **A" and re-

ceived in evidence.)

The three hundred dollars alluded to in this letter

are the three hundred dollars I paid Cunningham, the

original three hundred. After receiving this letter I

commenced this suit. I considered that Whistler was

not treating me right. I did not like to do it, but be-

cause I considered that he was unjust and was not liv-

ing up at all to our arrangements and agreements in

the matter at all, and so I took the necessary steps to
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begin suit. I understand that Whistler had drawn

about nine hundred dollars altogether, out of the roy-

alties that had been paid into the bank. After the

thousand dollars that was paid in to Whistler, sent

by Dr. Carter, I did not see him until the following

June, twelve month, when he came on board the

^'Victoria," at that time when we arrvied here. I

asked him how he had got along during the winter,

what progress he had made in the development work

and what he had done, or if he had done anything in

fact, what progress he had made. He told me about

his wife being sick and his bad luck generally and

the like, and I said,
'

' Capt. Whistler, you have mis-

appropriated the money I gave you, this money

which Dr. Carter sent out. I don't like this. You

know that money was sent for a specific purpose and

up to this time you should have some results, some

progress of some sort to report, with regard to this

property. It is not right," I said. He made rather

an evasion, seemed quite nervous, he seemed excited

and inclined to be—well, emotional, he was inclined

to cry and then I did not like to press him. The

thawer I brought up to him I saw afterwards in a

shed on Kester avenue. It remained there, as far as

I know, ahvays since I brought it ; at least I used to

see it there every time I called at Whistler's house. I

had it out myself last winter and tried to carry it off

over to a shop on the Spit. That thawer was brought

at Whistler's own request. He had written me for

it. He said he could not make a success prospecting

without a thawer, he wrote, (Plaintiff's Ex. "B"
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shown witness.) That (referring to Ex. 'VB") is

Whistler's handwriting, addressed to me. I received

that in the mail. (Plffs. Ex. ^^B" offered and re-

ceived in evidence.) (Plffs. Ex. ^^C" was shown to

witness.) That is Capt. Whistler's letter to me, re-

ceived by me in the mail. (Plffs. Ex. ''C" offered

and received in evidence.) These are the letters in

which Whistler spoke about a thawer. I was very

frequently visited on board the boats by Mr. Whist-

ler when I came to Nome. I paid many times for

his transportation to the boats. Referring to the

various properties which were staked by Whistler,

the two pieces down in the Nome district were staked

in his name. There was one staked in my name in

the Kougarok, the Monte C/^risto ; the others in his

name. We always spoke of them all as his claims

or as **your" claims. They were all in his name ex-

cept one, and it was unnecessary to explain to every-

body to what extent we were interested in them.

Cross-examination by Mr. RUSTGARD.

Capt. Whistler was master and I was purser on the

steamship ^^Tacoma." We sailed together as ship-

mates from twelve to eighteen months. He left the

ship in '97 in Hongkong. We were the best of

friends at the time. We had the best confidence in

each other. Whistler never specially befriended me

while on shipboard, and I never was under investi-

gation for drunkenness aboard the boat, and he never

saved my job on any occasion. Mr. Whistler went

out with me from Nome to Seattle on the last trip of
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the '^Centennial" in 1900. I arranged with the own-

ers of the steamboat to let him go out free of charge.

I did not intend to charge Mr. Whistler anything for

that trip out on the boat. Mr. Cunningham was on

board. Whistler introduced him to me. At that time

we discussed the property on Mary's Gulch. After

we landed in Seattle we talked about a purchase of

part of the property. Cunningham took sick the fol-

lowing spring, in May or June. Capt. Whistler had

the Mary's Gulch claim for sale and mentioned it to

me. We talked it over and I agreed to buy a one-

third for three hundred dollars. At that time I con-

sidered it a very good bargain according to what was

told me. Cunningham claimed that it was a very

good piece of property; could find gold almost any-

where on it. He certainly said it was rich ; certainly

thought it something worth having, and Mr. Whist-

ler talked the same way.

Q. You arranged with him to work that claim in

the spring of 1901? A. That was our idea.

Q. Cunningham was also to come to Nome and

help to work that claim? A. He was.

Q. And Mr. Whistler was going to look after your

interest? A. And his interest.

Q. And you furnished part of the outfit to come

up and work that claim? A. Yes.

Q. And that outfit consisted of a tent?

A. Two tents.

Q. Two tents and a stove? A. Yes.

Q. And some sluice lumber?



R, G. Macdonald and F. J. Carter. 69

(Testimony of R. G. MacDonald.)

A. No, not then.

Q. Not then ?

A. No ; one stove, two tents, the oil to burn in the

stove, and a bunch of groceries.

Q. How much groceries?

A. About $30 ; thirty or thirty-five dollars w^orth.

Q. That was your contribution towards working

that claim that year ?

A. Towards Capt. Whistler's going on the

ground.

Q. You were not going on the ground ?

A. No, sir.

Q. Capt. Whistler was going on the ground ?

A. Yes.

Q. And Cunningham was going on the ground ?

A. That was the understanding; that was what

he agreed to do.

Q. Now, you furnished your outfit as your part of

the expense of opening up this claim ?

A. Yes.

Q. Now, Mr. Macdonald, when did you send the

lumber up ? A. In 1902.

Q. Are you not mistaken about the lumber?

A. No, sir.

Q. What did you send the lumber for in the year

1902?

A. I brought it up for use in the Kougarok. I

was bringing up some lumber for him to Teller—

I

don't think I was bringing any to Nome.

Q. Did you have any claims in the Kougarok at

that time ?
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A. Capt. Whistler had secured some claims there,

—whether they were deeded to him then or not, I

don't remember.

Q. When did you find out that Capt. Whistler

had secured some claims in the Kougarok?

A. When he told me.

Q. At what time did he tell you?

A. Previous to the early part of 1902, the early

part of 1902.

Q. What time in 1902, did you send up the

lumber ?

A. On the first trip I made up in June of that

year.

Q. Well, you had not seen Capt. Whistler before

that time in 1902, had you ? A. No.

Q. Then you didn't know until you brought the

lumber up that he had any claims up there ?

A. I must have heard of it previous to my sending

up the lumber.

Q. You must have, but did you ? Did you get any

letters or mail out over the trail during the winter

previous from Whistler ?

A. I believe I did.

Q. You don't know that you did?

A. I believe I did.

Q. You have no recollection of it now, have you ?

A. I received letters from the Kougarok from

Capt. Whistler during the winter, at least several

times.

Q. Do you know what time Capt. Whistler staked

those claims in the Kougarok ?
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A. I know in the fall of 1902, he told me.

Q. Yes ; was it before you brought the lumber in,

do you know ? A.I did ; I must have known.

Q. When you testify now, Mr. Macdonald, that

you brought this lumber in 1902, you are just as posi-

tive about that as about anything else you have sworn

to in this case, are you ?

A. I might be out a year, but I think not. It is

possible that I brought the lumber up on the second

trip of the '' Centennial"; I don't remember for sure.

The lumber was not to be used on the Mary's Gulch

property. There was no other claim in existence that

I was interested in in the fall of 1901 than the Mary's

Gulch claim.

Q. And if the lumber came up in the year 1901,

it came up for the Mary 's Gulch claim, did it not ?

A. Well, it came up to Capt. Whistler's orders.

Q. To go to Mary's Gulch?

A. Wherever he chose to put it, to the best ad-

vantage. Capt. Whistler must have requested me to

bring it up.

Q. Did Capt. Whistler ever write you to bring up

any sluice lumber ?

A. I can't say that he did. The Mary's Gulch

elaim as far as I know wasn't worked in 1901. Capt.

Whistler reported to me in the spring of 1901 that he

could not find the claim. I knew nothing about it

personally, but that is what he reported to me. He

reported also that afterwards he staked a piece of
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ground adjoining the Cunningham claim, so he re-

ported to me.

Q. What became of the Cunningham claim ?

A. It is still there.

Q. Has the assessment work been kept up on it?

A. I have had nothing to do with that.

Q. You have never heard anything from it since ?

A. No. I saw Trenholm, the secretarv of the com-

pany, to get passage for Whistler in the spring of

1901, in May, I believe. I got a first-class ticket for

him for fifty dollars to Nome. I secured one-half of

the hundred with Mr. Trenholm; the other half is

outstanding unpaid. I did not pay for the ticket, and

never have. Trenholm granted me the privilege as a

favor; the ton of coal Whistler took on shore and

moved it to Belmont Point. In 1902, I learned that

Whistler—he had staked two claims in the Nome dis-

trict and seven in the Kougarok—gave me a deed for

a half interest in all of them. Defendant's deed, Ex.

1, is the deed I refer to.

(Defendants' Exhibit 1 offered and received in evi-

dence.)

This deed covers six claims in the Kougarok and

two in the Nome district, because one of the Koug-

arok claims was staked in my name and for which I

gave him a deed for half interest. After I went out

in the fall of 1902, I started negotiations to raise

some money.

Q. The first negotiations you started with Carter

was to offer him a deed for a quarter interest in these

Kougarok claims?
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A. Yes, in these claims and what we might later

obtain.

Q. How were these negotiations carried on?

A. By letter.

Q. Did you write Mr. Carter any letter prior to

March, 1903, on this subject.

A. Oh, I should certainly say I did.

Q. Did you write Carter on the subject of selling

a quarter interest in these claims prior to January

19, 1903?

A. Oh, I should think I did because I arrived out in

Seattle in November and I think I must have written

him in December. I asked Dr. Carter to forward to

me all the letters he had upon the subject in regard

to that business in any way and he sent me those.

He sent me some of his own, some letters that I had

written to him and some letters that Capt. Whistler

had written to him subsequently.

Q. Have you got the letter that Carter wrote you

when he sent you the thousand dollars?

A. No, I haven't it. Why, I presume in 1903, I

received the money and kept it aboard ship. These

are the letters I had in my room in Seattle that have

not been destroyed. I presume that one was on board

ship and was destroyed.

Q. Have you got all the letters that Mr. Carter

sent you concerning this deal ?

A. No, there are one or two more in the possession

of Mr. Reagan there, I think.

Q. What time were they written ?
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A. Along in 1903 and '4.

Mr. RUSTGARD.—I ask that those letters be pro-

duced.

Mr. REAGAN.—What letters do you want?

Mr. RUSTGARD.—All of them relating to the

subject of this deal which you have. Where are the

letters which Macdonald wrote to Carter in relation

to that? I want those too. I ask all the letters be-

tw^een Mr. Macdonald and Mr. Carter that bear upon

this deal in any way, be produced, in relation to these

transactions which we are discussing.

Q. Have you any letters from Carter in reply to

the letter which you sent at the time you sent him the

deed to the nine claims?

A. Unless the letter is there with Mr. Reagan; I

haven't got it.

Q. When did you write to Carter to have these

letters returned to 3^ou?

A. This winter, after I started suit.

Q. What time did they arrive ?

A. They arrived here on one of the first steamers

in June ; the bulk of them came in this spring on the

first boat in June, 1907. I wrote him for all letters.

He wrote me he sent me all he had; I didn't receive

all I wrote him. I haven't read those letters over

for three or four months, since they came, in fact;

they have not been in my possession and I don't re-

member the contents of any one of them at the pres-

ent time. I paid the money to Mr. Whistler in June,

1903, 16th of June; I paid him a thousand dollars
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less about tAventy dollars, just about twenty dollars,

wlii(4i I used on the morning of sailing day ; I took

about twenty dollars out of it. I brought him over

a hundred dollars w^orth of groceries ; about one hun-

dred and twenty-five dollars, I think, was the amount

of the bill; including the photographic supplies,

w^hich amounted to fifty-five dollars,—^that would

make it one hundred and seventy-five dollars. That

grocery bill amounted to about one hundred and sev-

enty-five dollars. The photographic supplies con-

sisted of such material as a photographer would use

from time to time in his business and for his w^ork

in his studio. I knew at that time that Whistler sup-

ported himself by photographic work and work of

that kind and I knew also that he had been very suc-

cessful in that kind of business and that he had made

considerable money at it. The cost of the goods that

I brought up in the spring of 1903, I did not deduct

from the thousand dollars received from Carter. I

paid AVhistler nine hundred and eighty dollars in

notes, sir. I forget whether it was in 1903 I brought

up his watch that had been to England for repairs.

The tw^enty-two dollars and fifty cents were express

and custom-house charges. I brought the watch for

Mrs. Whistler, I believe, on the same trip.

Q. Whistler had asked you to bring a watch for

his wife?

A. Well, I handed her a watch, if I remember

right.

Q. Did you present a bill for it? A. No.
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Q. Did she ask you to bring a watch for her ?

A. Well, no, but she expressed a wish for a watch.

She said a watch would be very much appreciated,

and I brought her in a watch. I was very friendly

wdth the family and often called at their house in

Nome. I invariably called at the house whenever I

was in Nome.

Q. She told you her watch had been stolen ?

A. Probably. I forget the circumstances now.

Q. As a matter of fact, did not Capt. Whistler

give you ten or twelve dollars and ask 3"ou to buy a

watch for Mrs. Whistler ?

A. No, not that I remember of.

Q. What else did you bring in in the year 1903 ?

A. Besides the watch, the photographic outfit and

the consignment of groceries.

Q. Did you bring in anything else besides what

you have testified that you brought in on the first

trip?

A. The latter end of the season—I don't recall

anything else at this moment. I never made a trip

here in my life that I didn't bring them something.

Q. What did you bring on the next trip ?

A. I probably brought them a case of eggs or case

of ajjples, or both, probably, or maybe one.

Q. Did you ever bring as much as one whole case

of eggs to them? A. Yes, I did.

Q. When ?

A. Along about the year 1902, I guess.

Q. Did you ever give them any eggs more than

once?
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A. I should say, yes. In 1904, I brought a steam

thawer. Dr. Carter remitted three hundred dolkirs,

fifty pounds—two hundred and fifty dollars, I should

sav—which I assumed to settle with Carter. I wrote

Carter for fifty pounds, which he forwarded to me, to

get this steam thawer. Besides the steam thawer I

brought up considerable provisions,—six cases of oil

fuel for the thaw^er.

Q. Have you any bills or vouchers for the oil ?

A. I have not. There was no records made of it

at the time, to my knowledge.

Q. Well, what did you bring in 1905 ?

A. Some trifling little things. I brought some

bacon and beans and some trifling little things. He
gave me ten dollars when I left to bring him in a case

of eggs. The eggs cost me twenty-two dollars and

fifty cents in Seattle.

Q. He paid you ten dollars for that ?

A. Yes. I don't remember anything else that

I brought him, of any importance, in 1905, the usual

small things which I always brought him, of course,

is all I recall.

Q. What was that?

A. Well, usually a case of apples or something of

that sort.

Q. The usual case of apples ?

A. Something like that.

Q. How many cases of apples did you ever bring

Mr. Whistler?

A. I always brought him something in the shape

of apples or vegetables, or something like that, any
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commodity or thing of that kind which I thought

would help him along and which he seemed very glad

indeed to receive,—something like vegetables, fresh

vegetables. He generally came on board the boat

whenever I arrived and he generally took them

ashore with him.

Q. Is it not a fact that very seldom you have ever

brought him in a full case of any commodity ?

A. Well, it might be that it was a case of assorted

fruit.

Q. Cases of assorted fruit that you took from the

ship's store?

A. Probably, yes, but I paid for them if I did.

Mrs. Whistler and her boy went out with me the first

voyage in 1905. Mrs. Fell was with Mrs. Whistler.

Q. She was taking care of her on the voyage out ?

A. She was a great deal with Mrs. Whistler.

Q. Do you know who paid Mrs. Fell to go out with

Mrs. Whistler? A. No, I do not.

Q. Do you know whether she was paid for taking

care of Mrs. Whistler on the voyoge?

A. I do not. I secured reduced rates for Mrs.

Whistler from George Williams. I explained to Mr.

Williams the condition of Mrs. Whistler.

Q. Now, then, did you intend at that time to

charge Mrs. Whistler anything for the reduction of

her rate out ? A. Not at that time ; no.

Q. When did you conceive the idea of charging

her for this reduction of rate?
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A. When I knew that Capt. Whistler had charged

me two thousand dollars for assessment work that

was of no value to me.

Q. Then you conceived the idea of charging him

and IMrs. Whistler seventy-five dollars for securing

a reduction of her rates to Seattle ?

A. I never did anything of that sort.

Q. What did you charge her for your services ?

A. I simply put a value on the privileges which

I got for Mrs. Whistler which would have cost Capt.

Whistler a money value had I not obtained it for him.

Q. Then you went and sent in a bill, as I under-

stand you now, or made a charge against Mr. Whs^t-

ler for the reduction in rate upon which he sent his

wife out?

A. On paper that would be it, yes. The privilege

was granted me at my solicitation.

Q. With the idea of getting even with Capt.

Whistler for charging you for assessment work ?

A. When I found that he had charged me two

thousand dollars for assessment w^ork, yes.

Q. At the time you tipped the stewardess for

helping and for her services to Mrs. Whistler, did

you intend to charge that up to Mr. Whsitler?

A. No, sir.

Q. When did you first conceive the idea of charg-

ing that up to Mrs. and Mr. Whistler ?

A. At the same time.

Q. Now you knew at the time you visited Nome
from year to year that Capt. Whistler was engaged in

various kinds of work besides mining, did you not?
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A. Not regularly engaged, I did not. I knew he

was in photographic work occasionally.

Q. Did you not know that he spent almost the en-

tire open season in Nome in working at various kinds

of business not connected with mining?

A. I knew that for two seasons at least

—

Q. For what seasons w^ere you aware of that fact ?

A. I think it was two seasons—1902, and later on

I knew that he was running the Anglo-Saxon, in 1904,

I believe. The doctor bills I paid for Cunningham
in 1901 I did not charge to Whistler. At that time

Whistler was in Victoria, British Columbia attend-

ing drill aboard one of her Majesty's ships, I believe.

At the time I negotiated with Carter I offered him

a quarter interest in those nine claims and also in any

others we might acquire. In the spring of 1903, when

I brought the money from Carter, Whistler and my-

self mutually agreed to give Carter a third interest and

we execuated a deed to Carter for one-third interest

in what we then had. At the time I got my deed to

the nine claims I had Capt. Whistler's word for it

that the Kougarok properties were worth a good deal.

1 knew nothing about it except what he had told me
of it himself. He told me that some of it w^as very

good, that there was others of it that were doubtful.

I never felt that I could put a figure on it. I did not

know what it was worth.

Q. You considered that a half interest in those

nine claims w^as worth a great deal more than a

thousand dollars did you not, at that time ?
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A. I thought then that it was, yes. I did not

know.

Q. You believed it to be quite valuable ?

A. Yes, from the reports of Capt. Whistler.

Q. And in fact when you were offering to sell a

quarter interest in these properties for a thousand

dollars you were considering that you were giving

them away very cheap?

A. Yes, I considered that I had done one of my
friends a good turn.

Q. You considered that you were doing one of

your friends, by letting him in so cheap, a good turn ?

A. Yes.

Q. From all that you had learned about the prop-

erty and from all that you had been told about the

property by people who had told you about it, and all

the information youhad on the subject, you considered

that was a good investment? A. I did.

It is admitted and agreed in open court that the

names of claims mentioned in the deed from Whist-

ler to MacDonald and Carter are as follows

:

No. 24 above Upper Discovery on Quartz Creek.

No. 24 Dahl Creek. No. 1 Right Fork Independence

Creek. No. 1 Right Fork Dahl Creek. No. 4 Bench

claim Right Fork Dahl Creek, No. 1 first tier off No.

4 creek claim above Upper Discovery Quartz Creek.

No. 1 Whistler Creek, tributary Dahl Creek,—all in

Kougarok Mining District; and the following in

Nome Mining District: No. 2 right fork Mary's
Gulch, Belmont Fraction off Belmont Point, Town
of Nome.
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It is also agreed and admitted that the date of the

deed of the nine claims from Whistler to MacDonald

is October 4, 1902, for a one-half interest.

Redirect Examination by Mr. REAGAN.

I have a letter in my pocket dated in 1897, written

by Capt. Whistler, which he handed to me.

(Said letter is received in evidence and marked

Plaintiff's Exhibit ^^D".)

I didn't know the value of any of these properties

staked by Whistler under our arrangement prior to

last winter, and the valuations put upon them during

my cross-examination are founded alone on what Capt.

Whistler told me. None of the properties, aside

from those in dispute in this action, have ever pro-

duced anything, and I have never known of but one

prospect which Capt. Whistler claimed to have gotten

off the Mary's Gulch claim; that was about ten cents,

maybe less. He claimed he got that eighteen inches

from the surface. I don't know how much ground

it represented; maybe a couple of pans. He never

told me how many pans he washed.

Q. Did you give Mr. Whistler a deed to an inter-

est to any claim that was staked in your name ?

A. If I did not I can do so, but I think I gave him

a deed to a one-half interest in the Monte C/^risto

claim in the Kougarok which was staked in my name,

I believe. I believe that I have done so ; if not, I am
ready to do so any time.

Q. Did you ever present a bill to Mr. Whistler

for anything that vou brought to him ?
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A. I handed him the receipted bills
;
yes.

Q. Did you ever present a bill to him for him to

repay you ? A. No, sir.

Q. Now, when you testified in your cross-exami-

nation that you considered that this was a good in-

vestment, what did you base that opinion on ?

A. On Capt. Whistler's say-so. Plaintiffs' Ex-

hibit ''E" and Plaintiffs' Exhibit '*F" are in my own

handwriting, both of them. I sent them to Dr.

Carter.

Q. How did they come to be in your possession

now?

A. I sent to him for them and received them in

the mail.

Mr. EEAGAN.—I now offer these letter in evi-

dence as part of the direct examination of this wit-

ness.

Mr. RUSTGARD.—I want to ask some questions

of this witness before they are received in evidence.

(Questions by Mr. RUSTGARD.)
You received other letters back from Mr. Carter

at the time you received these ?

A. I think there were more letters than those two,

Q. Where are they?

A. Mr. Reagan has all the letters that I received

from Dr. Carter, I think. Those letters are the let-

ters that came back from Carter.

Q. Are they all the correspondence between you

and Carter on this subject?

A. I presume so. I wrote to him for all the

letters.
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Q. He wrote you they were all the letters and he

sent them to you in reply to your request for them?

A. Yes.

Mr. RUSTARD.—I object to the introduction of

these letters—Plaintiff's Exhibit ^^E" and ^^F"—

in evidence on the ground that they are incompetent

and self-serving declarations and do not establish any

partnership relations between this defendant, Whist-

ler, and Macdonald and Carter.

Mr. REAGAN.—I have already stated that those

are all the letters I have which bear upon this subject

that I have been able to find, and I promise now to

make a search amongst my papers as soon as the

Court adjourns and see if I can find any others, and if

we have any more we will produce them.

By the COURT.—Objection overruled.

A. J. LINDSAY, a witness for plaintiff, testified

as follows

:

Direct Examination by Mr. REAGAN.
I am acquainted with Mr. Macdonald, one of the

plaintiffs in this action. I came up on the *' Centen-

nial" in the year 1903 with him. I was connected

with the Northwestern Commercial Company at the

time. I checked up the bills and made price lists of

the goods aboard. I did my work in the purser's

room wholly, the room occupied by Mr. Macdonald,

T met Mr. Whistler aboard the boat, in the purser's

room. I knew him by sight prior to that time but I

had not been introduced to him before. I was intro-

duced to Mm by Macdonald. Mr. Macdonald in-
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troduced him to me in the capacity as his partner.

Whistler responded, ^'Pleased to meet you," or some-

thing like that. And at the time Whistler came

aboard the boat was at anchor in the roadstead at

Nome. I heard a conversation between Macdonald

and Whistler on that occasion. Macdonald told

Whistler that he had received some money or moneys

from some friends of his outside to be used in the

mining operations in this country. Mr. Whistler

seemed very pleased to know that he had some money

as he had had some bad luck or something. I think

he said his wife's health had failed and he had been

sick himself. Mr. Macdonald told him he was sorry

to hear that his family had been sick but this money

he had got from some friends of his for prospecting

and development of some mining property and that

he hoped that everything would come out all right.

He said that the money was to be used for prospect-

ing and development of their mining property.

Q. Did he mention anything about acquiring

other properties, if you remember?

A. Well, I think ussumed that he had acquired

other or would acquire other properties here. He
assumed to acquire other properties here all right but

whether I got that from their conversation or he

stated directlv I do not remember, but I understood

this money was to be used generally in staking and

prospecting the ground he had already staked and

other ground that he would or might stake in the fu-

ture. That was the substance of their conversation.
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I had a conversation with Whistler later at Teller.

He was on his way to Kougarok with some other man

to open up some property or some mine and he said

to me at Teller, he reminded me that I had met him

through Mr. Macdonald, that Macdonald had intro-

duced him to me, and, of course, Mr. Macdonald

being a friend of mine, of course, I did what I could

for Mr. Whistler to make him comfortable there at

Teller. He told me he had some property that he had

staked and that he was going to the Kougarok to do

the assessment work and that he was going to do right

by Mr. Macdonald with anything that he staked in

the country, that he wanted to get some goods and

whether I would send them up to him, from there at

Teller, of course^ and I told him that I would. He
stayed with me a night and a day, I think, at Teller,

the two of them, and he and some gentlemen that was

with him.

C. D. GARFIELD, a witness on behalf of plaintiff,

testified as follows

:

Direct Examination by Mr. REAGAN.
I reside in Nome. I am Deputy Collector of Cus-

toms. I know R. G. Macdonald, the plaintiff, also

Thomas A. Whistler. I have a recollection that I

had a conversation with Mr, Whistler in the summer
of 1906, about some mining property which he was
interested in. The conversation was very informal.

We were discussing affairs in general and during the

course of the conversation Mr. Macdonald 's name
was mentioned and he informed me that he and Mac-
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donald were interested in some mining properties in

Alaska, but I do not remember the locality.

Q. Did he mention any properties ?

A. Well, he mentioned some properties in the vi-

cinity of Nome, on Center Creek, I think he said, and

1 think also in the Kougarok, in which they were both

interested; that is, they were partners. I think I

had a conversation with him prior to that on that

same subject but I am not so very clear on that; it

is not very clear in my mind, although I think we had

had some about it previous to that time.

Cross-examination by Mr. RUSTGARD.
Q. Was it in the early or latter part of the sum-

mer of 1906 you had this conversation ?

A. I don't recall that, only that we had a conver-

sation in a very informal way. Mr. Whistler and I

are pretty well acquainted and we were discussing

navigation and matters and affairs in general. The

conversation was had in the customs-house. At that

time he told me he had some interest in these claims

on Center Creek and also some claims in the Kou-

garok and that Macdonald was a partner of his.

Q. At the time of the conversation did you take

any very deep or profound interest in the subject?

A. As a friend of both parties it interested me in

a way.

Q. Well, is it not possible, Mr. Garfield, that Mr,

Whistler told you in that conversation about the

various claims he owned, that he told you about being

i\ partner with Mr. Macdonald in some claims in the
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Kougarok, and that you might have inadvertently as-

smned from the conversation that Macdonald was a

partner with him in the Center Creek properties as

well?

A. Well, the reason that it was fixed in my mind

is that I am a partial owner of three properties on

Center Creek which adjoins that Center Creek claim

of Mr. Whistler's called the Carnation group.

Q. Well, is it not possible that you might have

misunderstood Mr. Whistler upon that particular

point?

A. No, it is not possible ; I remember it distinctly.

Q. That fixed itself with especial rigor in your

mind?

A. Yes, because I had discussed the matter with

Mr. Whistler after his success out there and it just

came along in line with our discussion.

Q. You don't think it would be possible that he

may have stated the fact of their partnership in the

Kougarok properties and that you misunderstood

him to say that it was a partnership in the Center

Creek properties as well? A. I do not.

Q. In fact you deny that such a thing as a mis-

take on your part is impossible ?

A. I think I have already expressed myself fully

In regard to that, sir.
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J. J. CARROLL, witness for plaintiff, testified as

follows

:

Direct Examination by Mr. REAGAN.
My business is lighterage. I am connected with

the North Coast Lighterage Co. I know the plain-

tiff Macdonald as w^ell as defendant Whistler. Mac-

donald has been connected with the Northwestern

Commercial Co. in the steamship department, sub-

sequently the Northwestern Steamship Co., since

1901.

Q. Do you know whether during that time ^fr.

Macdonald ever caused any goods to be lightered

from the steamship upon which he was then engaged,

to shore, that were subsequently delivered to Mr.

Whistler?

A. He did. That seemed to be pretty nearly

every trip. I think it continued from 1902 to 1905.

1905 is the last year I recollect that being done.

Q. All lumped together, would that make a small

amount or a pretty sizeable amount?

A. It would probably make four or five tons, any

way. I delivered the goods to Whistler. The goods

consisted generally of general merchandise—such as

potatoes, flour, boxes of groceries, canned goods, and

oil, I think, on one or two occasions—fruit and vege-

tables, apples.

Cross-examination by Mr. RUSTGARD.
The company did not keep any record of these sliip-

ments. I don't know who they were billed to, but T

know they were turned over to Capt. Whistler; the
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books of the lighterage or the steamship company

would not show any entries of these goods.

Q. About how much freight would it average to

at the time it was forwarded here each year ?

A. Ten or fifteen dollars' worth.

Q. Have you any distinct recollection now of

w^hat Capt. Whistler got?

A. No, only in a general way ; I do not remember

specifically each article.

Q. All vou know about it is that occasionallv he

would get something. A. Yes, sir.

ANDY ANDERSON, witness for plaintiff, testi-

fied as foUow^s

:

Direct Examination by Mr. REAGAN.
I am engaged in mining on Center Creek on No. 5

Wander Creek under a lay. The ground belongs to

Capt. Whistler but we got the lay from other parties

and assignment of the lays to me and my partner oi

their lays. We started working in September or Oc-

tober—October, I guess; last fall. We paid last

winter I think, twenty-five per cent royalty. The

royalty has been six hundred and four ounces and

eighty-five hundredths up to date. The royalty is in

the Alaska Banking and Safe Deposit bank. What

the royalty was before we took hold, I do not know.

R. E. TRENGOVE, witness for plaintiff, being

duly sworn, testified as follows

:

Direct Examination by Mr. REAGAN.
I am an assayer connected with the Alaska Bank-

ing & Safe Deposit Company. I know the amount of
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gold deposited in the bank. The total amount de-

posited in the case of Macdonald et al. against Whist-

ler et al. is eight hundred and fifteen ounces and

three-tenths. I do not know what claim it was de-

posited from. It was deposited by five different par-

ties, the names of whom I have here. They are Andy

Anderson, 604.85 ounces; Nash, Borsheim & Stols-

mark, 145.6 ounces; by D. L. Fell, 35.23 ounces; by

A. A. Anderson, 14.5 ounces, and by Nick Olsen,

15.12 ounces.

None of the gold has been assayed. The value of it

is, approximately, $14,000; I figure it at seventeen

and a half, gross,—$14,262. It may go over that; it

might go under that a few cents. I could not say ex-

actly.

W. H. STURTEVANT, a witness for plaintiff,

testified as follows

:

Direct Examination by Mr. REAGAN.
I know Mr. Whistler. I am interested with him in

one claim; it is No. 6 bench on right limit Wander
Creek, it being operated at this time under a lay.

The layman is Andy Anderson. The lay is hardly a

week old. It was executed by Mr. Whistler and my-

self. The ground has been worked under lay since

last fall. The owners at first got twenty-five per

cent. They now get twenty. My part of the royalty

has been about thirty-five hundred dollars. That

was one-half of the royalty. I have heard Whistler

mention the name of Mr. Macdonald quite frequently.

He has spoken to me of him as a partner of his and



92 T. A, Whistler vs,

(Testimony of W. H. Sturtevant.)

has spoken of him also as a friend. I have also heard

Whistler mention Dr. Carter as being interested with

him and Mr. Macdonald in some ground. I think the

first I ever heard him mention their names was in

August, 1903. I also heard him mention them sub-

sequent to that time. I have heard him mention them

oif and on frequently, probably up to within the last

tw^o years.

Q. Did he ever mention in your presence as to

what they were in partnership with him in ?

A. I don't know that he ever mentioned decided

partnership particularly, only that they were part-

ners. I remember simply in talking of different

matters that he mentioned them as being interested

with him in his mining ground. He mentioned them

as having sent in supplies and money to him. He
mentioned no particular amount that I could meii

tion. I remember he has mentioned a thousand dol-

lars.

Q. Did he ever make any complaint about them

in your presence? A. Well, yes.

Q. What was it?

A. When we were working out on the claim to-

gether where w^e are interested I have heard him

speak of them, that they were not doing their part

in helping him out sufficiently. He spoke of them to

me often when we were at w^ork out there together,

w^hen we would be passing back and forth, and he used

to say that he was getting the rough end of it up here

in Alaska in the cold on the * ^business end of a No.
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2," and that he thought they ought to do more for

him and make things equal. I understood that Car-

ter lived in London, England. Whistler mentioned

an oil boiler which they had sent him. While we

were out there at work he spoke about a boiler. We
talked the matter over and he asked my advice about

what kind of a boiler to get for general use, and he

said that he w^as going to send outside to one of his,

as I understood one of his own engineers and ma-

chinists who had a machine-shop somewhere on the

coast, and get him to send him one, that he would

know just what he wanted. I understood that ho had

received provisions and supplies and coal. I under-

stood that he had received them from Macdonald or

some one outside. I own one-half of No. 6 bench and

AYhistler owns the other one-half. We were up in

the Kougarok and knew that this was going to be

open, and he had got to go down and we were talking

the matter over and I got him to promise to go and

stake it on the first of January and save me going

down to do it myself, and he did so, or he got a wit-

ness to stake it there in our name. T know that

Whistler staked No. 5 below on Wr/nder at the same

time that he staked ours, January 1, 1904.

J. J. CARROLL, recalled by plaintiff.

Direct Examination by Mr. REAGAN.
I had a conversation with Mr. Whistler with re-

gard to the stuff that came ashore; on the North

Coast dock Capt. Wistler told me that he was expect-

ing some few things ashore from the ship that Air.
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Macdonald had sent him, and asked me to keep them

separate from the rest of the freight so that he could

get it out handy.

Q. Did he say an}^hing about his connection with

Mr. Macdonald ?

A. Yes, he said that they were interested together

in some mining claims.

T. A. ROSS, witness for plaintiff, testified as fol-

lows :

Direct Examination by Mr. REAGAN.

I am a boatman and keeping the life-saving sta-

tion, engaged in carrying freight and passengers,

making trips to and from the boats lying in the road-

stead. I know T. A. Whistler, defendant. I have

carried him to and from ships, to the '^Centennial"

and afterwards the ''Victoria.'^ Mr. Macdonald

paid me for those services. I spoke to Mr. Whistler

about being paid and he said, '^ Charge it up to Mac,"

so I charged it up to Mac. And the next time I spoke

to Mac about it and Mac handed me the money for it

that time. And the next time. I forget now whether

it was off the '^ Centennial" or the '^ Victoria"; it was

the same thing. Then Capt. Whistler got left down

at Solomon, I believe, in his boat. He came up on

the '^ Victoria," so he came off again with me and I

took him ashore, and on the way ashore he told me
that same thing. He told me that he was a mining

partner of Mac's. He says, '* Macdonald and I are

mining together, or are in together on some mining

property," and that he was looking after their min-
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ing properties. He said he was looking after their

mining interests.

Q. And Mac was furnishing him—what did he

say about that, if anything?

A. Well, he said that Mac was a mining partner

of his and was putting up the money, just the same

thing, as he put up for him for me taking him ashore,

that he was looking after their mining interests up

here and that Mac w^as putting up the money, putting

up for everything. He said ^*mining properties."

He did not go into any details, told me they were min-

ing partners
;
just a casual conversation while I was

pulling him ashore from the boat.

Q. Did he say anything about acquiring any prop-

erties for Mac for anything of that sort, if you re-

member ?

A. Well, he said this way, he said that he was

staying up here and was looking out for their inter-

ests together and keeping his eyes open for what he

could get hold of, and so on and that sort of a talk

—

yoti know about how it is—and he was going to get

some property and w^hen he got anything he was to

divide things up in this country, and so on.

Cross-examination by Mr. RUSTGARD.
I think I took him out to the ^^ Centennial" four or

five times. That was probably in 1902, and I believe

in 1903. In 1902 I took him out twice, any way.

Q. How many times did you take him to the

^*Centenniar'inl903?

A. Two or three times.
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Q. How man}^ times did you take him out to the
^^ Victoria"?

A. Oh, in the year 1904 and '5 I must have taken

him out six or eight times. He told me to charge it

up to Mac. The next time I saw Mac I recollected

the money from him, for Whistler's passage. I

charged it up to Macdonald because Mr. Whistler

told me to charge it up to him. That was my busi-

ness, to carry passengers back and forth, to get paid

for it. All the arrangements there was was that

Whistler told me that Mac would pay for it, that he

was staying up here and that Mac was putting up the

money. I didn't have an}^ arrangement with Mac-

donald whereby I carried Whistler to and from the

ship free of charge. I done this ship's work. I gen-

erally carried the captain and the pursers and the

chief engineer of the ship.

Q. You sent in a bill to the company ?

A. I did, but I didn't put anything in that bill

for carrying Capt. Whistler. I took that bill to the

purser of the ship and got my money for it. Mr. Mac-

donald was the purser of the ship at the time and he

told me once that he would pay his transportation

and Whistler always told me to charge it up to him.

I don't carry anybody for nothing that way. That is

my business, carrying passengers on and off the ships.

I don't carry anybody for nothing, if I can help it.

Q. You keep a set of books ? A. I do.

Q. Now, have you got any entry or note in your

books where you took Whistler out to the boat.
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A. Not in his name ; no. I haven't got Macdonald

cliarged with anytliing of that kind in my books. He
generally paid me when I seen him on board ship or

on shore, when T asked him, told him about carrying

Capt. Whistler. I would generally say to him I had

carried Whistler out and he just generally paid me
the casli.

Q. Have you any char/ie in your books for carry-

ing Whistler—against Macdonald, I mean^

A. No, sir, only in that way, that Whistler told

me he would pay for it. And there was a time I

handed in a bill to Mac and he said he hadn't the

money with him to pay it, or something of that kind.

I don't recollect just what it was.

Q. Well, have you got any charge in your book

against Macdonald for carrying Whistler?

A. I told you only in that way.

Q. Have you an}^ charge on your books?

A. Not to my recollection ; no.

Q. When you took Whistler over to the boat, who

did you charge it to ? A.I charged Macdonald.

Q. On your books ?

A. Not on the books ; Macdonald paid me cash, I

told you, or I let it go until I met him the next time

out on the ship or in town here.

Q. Did you present a bill?

A. No, I never presented any bill—he never asked

any questions. I would tell him I had Whistler out

so many times and he just handed me the cash, except

once or twice when he didn't pay it then.
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Q. Well, when you took Whistler out and Mac-

donald did not pay you for it, didn't you make any

charge on your books ?

A. No, he handed it to me the next time I saw him.

Q. Did not you make a charge in your books ?

A. Why, certainly, I made a charge in my books,

so many passengers, so many dollars, but I never

made a bill out to Mac because he always paid me the

next time we met. There was no occasion for any bill.

I always made out a bill to the company for the com-

pany's work and specified how many trips, how many

passengers and the dates—a regular statement for the

season's business, which I presented to the company.

Q. Well, I ask you, did not you make a charge in

your books to Macdonald whenever you took Whistler

out to the ship ?

A. I never put his name in my book. Certainly I

looked to Macdonald for my pay and he paid it to me.

Q. Then you did put Macdonald 's name in your

books? A. Why, certainly.

Q. In what book was it ?

A. In the day-book, I suppose.

Q. Whenever you took Whistler out to the boat

then you would put a charge in your book to Mac-

donald for it ?

A. Macdonald 's name appeared there but I don't

know if I have got the book. I don't think I have.

Q. You haven 't got that book ?

A. No, I haven't.

Q. Don't you know where it is

?



E, G, Macdonald and F. J, Carter. 99

(Testimony of T. A. Ross.)

A. Why, it is down in the house, I suppose. I

haven't got it on me.

Q. Where is it ? A. Down in the house.

Redirect Examination by Mr. REAGAN.
I always charged it up when Whistler told me to

charge it up to Mac. I don't mean that was always

every time that Whistler hired my services, but every

time he told me, and we went out to Mac's boat,

Whistler said, '^Charge this up in the same way," or
'

' Charge it up to Mac, '

' I charged it up to Mac. Mac-

donald a always paid. Whistler never paid me any-

thing.

Recross-examination by Mr. RUSTGARD.
I charged him two dollars for one way, same as I

charged anybody. When he came ashore wdth me he

generally carried off some goods of some sort, boxes

and bags and so on, and I charged him four dollars

for the trip, and generally I took the bill to Mac and

he allowed it.

Q. Will you bring up your books and let me see

them?

A. Yes, if I have got them do^vn in the boathouse

I will bring them up.

Q. You will if you find them, I suppose, without

my subpoenaing you ?

A. Yes, I will bring them up, if I can find them.

I don't know whether I can find them or not. I know
I had them a few days ago.

Mr. RUSTGARD.—We call upon the other side

to produce those books.
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W. T. PERKINS, a witness for plaintiff, testified

as follows:

Direct Examination by Mr. REAGAN.
I am a member of the Northwestern Commercial

Company. I am acquainted with Mr. Macdonald.

Have known him since April, 1900. He was purser

of the ^^ Centennial" in 1900, and had from the first

day of April, 1900, charge of the ** Cenfnnial" in mak-

ing preparations for the first trip to Nome. He was

generally employed in and and about the office of the

company. He has been in the employ of the company

ever since and until last fall. As purser in the em-

ploy of the company Macdonald had not the right,

but it was a privilege which w^as granted him, to carry

freight in small quantities, as I understand. The

company was aw^are that Macdonald carried freight

in small quantities from Seattle to Nome to Mr.

Whistler. There was no secrecy about it so far as

Macdonald was concerned, from the knowledge of

the company; it was a privilege that was extended

to Macdonald—a courtesy ; it was considered and dis-

cussed by the officers of the company several times

there was no attempt on the part of anybody to de-

fraud the company; I never heard Macdonald

charged with having extracted ship's stores from

steward's room. Macdonald was never charged with

the steward's room. Macdonald was never charged

with drunkenness while on board the ^^ Centennial"

or the ^^ Victoria," to my knowledge, nor with any

neglect of duty.



R, G, Macdonald and F. J. Carter, 101

(Testimony of W. T. Perkins.)

Cross-examination by Mr. RUSTGARD.

Q. It is customary among these shipping people,

is it not, to allow the officers of the boat to have some

privileges, such as carrying a passenger or freight

occasionally in small quantities, is it not ?

A. Why, occasionally they get the courtesy of

carrying a passenger extended to them; sometimes

it is taken without any discussion.

Q. Especially an old sea captain or shipmates

for quite a number of years—they might get privi-

leges such as an ordinary person would not get, to

some extent?

A. Well, I don't know that those things are taken

much into consideration.

D. L. FELL, witness for plaintiff, testified as fol-

lows :

Direct Examination by Mr. REAGAN.
The past spring I was acting in the capacity of

agent for Mr. Whistler in looking after his cleanup

on Winder Creek bench claim. I also continued to

act as agent until about the 16th or 17th of June, until

Whistler returned from the outside. I know^ there

were some royalties placed in the bank from the

operations last summer.

Q. How much was deposited by you?

A. It was a little better than fifty per cent of the

first cleanup off the bench claim. I think there were

some two cleanups, but only one came into my posses-

sion. Then there w^as an order from the Court and

then that was deposited in the AlaskaBank& SafeDe-
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posit Company, instructing me under the order of the

Court to deposit this portion in the Alaska Bank,

which I complied with. I deposited the gold there.

I don't think any of that deposit was drawn by

Whistler. I know Whistler purchased an interest

of Capt. Peter Baynes in the Kougarok mining dis-

trict. It was one-half interest in a fraction of Dahl

Creek between five and six on Dahl Creek, to the

best of my recollection. It was some time in July,

1903. I was present at the time there was some

money paid to Capt. Bayne. I could not swear to

the amount, but I think it was two hundred and fifty

dollars. I could not sw^ear positively, but I think

the Capt. told me it was two hundred and fifty. It

was, as I remember, Mr. Whistler getting an envelope

and taking it out of an envelope, taking the money

out of an envelope and counting it out to Capt.

Bayne, a long envelope. I am inclined to think

they were quite new bills, but I could not swear

to that. That property was mortgaged by Capt.

Bayne and the mortgage was foreclosed by George

Borchsenius and the property was taken. Capt.

Bayne and Capt. Whistler together located No.

6 Wander Creek. Capt. Bayne deeded his in-

terest to Whistler I understood from Capt. Bayne,

and also from Capt. Whistler, that Capt. Bayne
deeded him his interest in the Wander Creek

claim in lieu of the claim of Dahl i?reek, or in lieu

of the two hundred and fifty dollars Capt. Whistler

had paid him for that half interest in a fraction of

Dahl Creek. Whistler has often talked about Mac-



R, G, Macdonnld andF, J. Carter. 103

(Testimony of D. L. Fell.)

donald being interested in mining claims together

with him.

Q. Did you know anything about any supplies

or things of that kind that Macdonald sent up to

Whistler or brought up to him from time to time ?

A. Well, I cannot be positive that Mr. Whistler

told me—when he showed them to me he said that

they were a couple of tents that Mr. Macdonald had

brought him up. I think that is all I remember pos-

itively about.

Q. Do you remember anything about a thawer ?

A. Well, he had a thawer, but whether he told me
Mr. Macdonald had brought it up or sent it up to

him, I can't say now; I don't remember. I don't

know that the thawer was ever used by Mr. Whistler.

I sa\y it over at Whistler's house. I have seen it

there since the fall of 1903 or '4. I would not be

p.s'oitive about which it was now—up until the last

two wrecks or within the last week or so, possibly. As

to Capt. Whistler's getting some money and provi-

sions in the spring of 1903 on the opening of naviga-

tion, I know about his getting—that is, I think Capt.

Whistler told me that he had gotten some money.

I didn't know he had it at the time or anything about

it until he told me himself. I would not be sure what

he told me he had got, but captain told me that he had

got it and Capt. Bayne told me that Mr.—Capt. Mac-

donald had sent it. I would not be positive that

Captain Whistler mentioned to me who he had got

it from. I would not be positive about it now, but I
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think he said a thousand dollars, but I would not be

positive about that it has been so long ago.

It is admitted in open court that Capt. Whistler

has drawn against the royalty during the past year,

as follows—the sum of $3,683.06.

It was then stipulated and agreed between counsel

for the respective parties that the deposition of James

B. Wood and the deposition of W. J. Rogers taken in

this case may be read by the Court without being

read during the trial, and that the rulings upon the

objections may be entered by the Court upon the mar-

gin and be treated as made during the progress of

the trial.

Deposition of James B. Wood.

Direct Examination by Mr. REAGAN.
I reside at present in Nome, Alaska. I know

plaintiif Macdonald and have known him since

1893, I think. I know the defendant Whistler, and

have known him since 1905 or '06. I may have met

him in Tacoma in the early days but I did not meet

him to converse with him very much until here in

Nome, in 1904. I may have met him before that here

in Nome, but I don't recollect whether I did or not.

I have had conversations with Mr. Whistler in regard

to his business relations with Macdonald two or three

times any way. I have had many conversations with

Mr. Macdonald about his business with Whistler.

The first conversation I had with Macdonald on that

subject was on going out as a passenger on the *^ Vic-

toria," the spring trip of 1904. I afterwards had
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conversations with Whistler in regard to the matter

and sometimes in taking a drink with him he would

speak about Macdonald, and Whistler said a number

of times he was a friend of Macdonald 's and always

spoke about the business relations existing between

them, their partnership in mining. The substance

of the conversations about Macdonald was that there

was a partnership existing between himself and Mac-

donald in regard to mining property. I don't re-

member the exact words. The substance of his

conversations about Macdonald w^as that Mac-

donald was supplying him and helping him out,

and that Mac. was in with him in anything he

had up in this country, meaning, of course, I sup-

pose, mining properties. He never laid down any

specific lines in regard to it, always led me to under-

stand that Macdonald was his full partner in every-

thing that he was concerned in in this country. That

was the substance of all his conversations at any time.

I had a conversation with Whistler last Wednesday
in regard to this same matter. I met Mr. Whistler on

the street and he asked me to make an appointment

to meet him. There was an appointment made for

two o'clock that day, at w^hich time we met and we

had quite a long conversation. He said he had al-

ways been staking claims for Macdonald when there

was a chance to stake him in. While speaking of the

property they had in the Kougarok he mentioned the

claim that he purchased from Capt. Bayne up there

that had a mortgage on it, and paid two hundred and
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fifty dollars for it. He stated that he got a thousand

dollars from Dr. Carter through MacDonald about

that time and used two hundred and fifty of it to pur-

chase the fraction—it was a fraction, I believe—and

there was a mortgage on the property ; that he after-

wards took a half interest that Bayne held with him

in No. 5 Wonder in consideration of the two hundred

and fifty dollars paid, or in lieu of the property that

he could not give him a good title to up in the Kou-

garok. He explained to me that he had property in

thcKougarok which Macdonald and Carter was inter-

ested in, and also some claims in theNome district that

they were interested in, but he said that these two

properties that he was working out on Center or

Wfmder, of whatever it is, he had not figured them

in, that cause he did not consider them in that prop-

erty ; that they were single claims that he had staked

for himself and the.y were not entitled to an interest

in it. But he also told me that after he had staked

these claims up on Center or Wander Creek that he

had staked Macdonald and Dr. Carter in some prop-

erties up on Cripple River or Penny River, I don't

remember which, at a later date. This was in last

Wednesda3^'s conversation in which he denied what

he told me previous to this suit. I said, to draw his

attention to it, that when he got Mr. Macdonald to

purchase the piece of property or interest in the piece

of property on Mary's Gulch for, some years ago,

for a consideration of three hundred dollars, that had

not Mr. Macdonald taken him in as a partner in that
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property at that time, and he did not deny it and says

he guessed that was right enough. We were talking

of the disreputable character of the man that in-

troduced to Macdonald to try to get him to invest his

money with aman called Cunningham, called ^'drunk-

en Cunningham" up in this country. I believe he

is dead now. In substance he told me of course that

Macdonald was supplying him with groceries and

money and different things, tools and supplies and

equipment for the mutual benefit of them both, I sup-

pose. The other day when I talked to him he denied

everything. He denied everything in regard to Mac-

donald being in partnership Avith him. Even men-

tioned one case where he said he got fifteen dollars

from Macdonald, that he did not remember it was

that year or the next that he gave him back twenty

dollars, and that Macdonald owed him that five dol-

lars yet, and then finished up by denying that he ever

went down to meet Macdonald when the steamer

came in at any time. I knew that he went to meet

Macdonald at the steamer. I have seen him myself.

I am the attorney in fact for plaintiff Carter. I rep-

resent Carter's mining interests here in Alaska.

Cross-examination by Mr. RUSTGARD.
That power of attorney is executed in writing. It

was executed on the twenty-third day of May, this

year. There was another power of attorney executed

to me prior to this one, but I never used the first one.

I don't know where the other power of attorney is.

After his solicitors found it was not a proper power

of attorney, of his own motion he cabled that he was
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revoking that and sending a new one. I never put it

on record. I don't know what time it was executed,

but possibly in April this year. I have known Mr.

Carter many years, since 1895 I think.

Deposition of W. J. Rogers.

Direct Examination by Mr. REAGAN.
I am acquainted with the plaintiff Macdonald and

the defendant Whistler. I have known Macdonald

since September, 1900, and Whistler since November,

1900. Imet Whistler on the steamer '

' Centennial '

' on

the trip from Nome to Seattle. I was supercargo of

the steamship ^^ Centennial" on her trip from Seattle

to Nome and return, connected with the Northwestern

Commercial Co. Macdonald was purser of the

steamer. I had no talk with Whistler except as we

casually met in the purser's room. I met him in

Macdonald 's room and around elswhere on the

shijo. Presume that Macdonald introduced me

to him. I met Whistler subsequently on the re-

turn of the ^'Centennial" in the year 1901, and

at several other times. If I remember correctly, she

sailed from Seattle to Nome on the first day of June,

1901. Our meetings were frequent, being fellow-

passengers on the ship. I was interested in the

Northwestern Commercial Co. at the time and fre-

quently at the purser's room and met Capt. Whistler

there. Whistler stated that he and Macdonald—he

was going up here—him and Mac. were interested in

mining or about to be. At that particular time I

don't believe he told me what their relations were.
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more than that they were to look after mining. He
was to come up here and look after mining. I am not

clear on the point as to Avhat was said at that particu-

lar time, but he was coming up here to look after

some interests that he and Macdonald might have,

might acquire, mining interests. I met Mr. Whistler

in Teller, in 1901. Mr. Whistler visited Teller dur-

ing that season and at that time I was manager of

the Northwestern Commercial Co. and done more

or less business with him. He at that time was

operating in the Kougarok and during, I think, the

month of July Mr. Macdonald—a shipnent w^as re-

ceived on the steamship ^^ Centennial" for Capt.

Whistler from Mr. Macdonald consisting of sluice-

box lumber, etc. The lumber was not turned over

to Mr. Whistler and in fact I think it was sold by the

Northwestern Commercial Co. for the credit of Mr.

Wh^rtler or Mr. Macdonald and the proceeds were

transferred from our Teller branch to our Nome
branch some time during the fall of 1902. The credit

was given to Capt. Whistler for the proceeds, which

were somew^here in the neighborhood of thirty-five or

forty dollars, I should judge. I was transferred

from Teller station in the month of September, 1902,

to the Nome station. I assumed management here,

I w^as manager of the company at Nome after that.

I know that Macdonald extended credit through our

company to Mr. Wh.s/tler in the year 1902, or subse-

quently. He told me I could let Capt. Whistler have

the goods to the amount of fifty or seventy-five dollars
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during the winter of 1902 or '3 and that he himself

would pay the bill in case it was not settled otherwise.

As manager of the company I let Whistler have the

goods. I had conversations with Mr. Whistler rel-

ative to credit that I extended to him from time to

time. He told me at different times that he and Mac.

were interested in mining together. He said that he

and Mr. Macdonald were interested jointly, that he

was here in the country for the purpose of looking up

claims and Mr. Macdonald was putting up the money

and assisting him, and that their interests were mu-

tual, and half and half, as I understood the matter.

There were no specific properties mentioned. Mac-

donald brought up the lumber that I mentioned. He
brought up provisions and a boiler, if my mind serves

me correct. He brought up provisions several times,

packages and letters, which were left in the office re-

peatedly by Mr. Macdonald, addressed to Capt.

Whistler, which were turned over to Mr. Whistler.

Q. Do you know about how often Mr. Macdonald

brought things of that character for Mr. Whistler?

A. Oh, several packages, parcels, letters, etc., were

frequently brought up by Mac. I think that he

brought provisions twice, though I am not quite posi-

tive. He brought quite an amount of provisions

at one time, and he brought a boiler, and some little

things at another time. I did not know the nature

of the supplies that he brought more than I knew

they were packages and cases, and the boiler, thaw-

ing boiler, and so on. I can't say that I remember
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any oil, I only know that it was a very frequent oc-

currence for him to bring something to Capt. Whist-

ler, and I can't tell the particular contents. I think

AVhistler went out in the fall of 1900 and returned in

the spring of 1901.

Q. Under what arrangements as to transporta-

tion do you know he went out, and if so, state them ?

A. AYell, I can't say. He simply was a friend of

Mr. Macdonald 's as known to me, and I don't know

whether or not he bought a ticket in the fall of 1900

or not, but I can't positively state whether he did or

not. I took it from the information I had that it was

all of their mining business, that they were partners

in. I simply knew Capt. Whistler was up here asso-

ciated with Mr. Macdonald, and I supposed their in-

terests were alike together. I have stated very clear-

ly that Capt. Whistler and Mr. Macdonald and my-

self—when talking to Capt. Whistler and Mr. Mac-

donald together, and when talking separately, my
understanding with both of them was to the effect

that Mr. Macdonald was putting up money, provis-

ions, boilers, sluice-box lumber and so forth to Capt.

Whistler for an interest in what he might have or

acquire in this country ; these were facts told me by

Whistler and Macdonald. The conversations were

very frequent with Capt. Whistler during the winter

that he was in here, the winter and fall of 1902, and at

other times all along through, and also on the passage

up on the steamship ^^ Centennial," in the spring of

1901, in conversations of different nature along that
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line during the year 1901. He was at our store

several times. Used to trade with us and would be in

and out quite frequently. He took trips into the

country at other times and into the Kougarok district.

He told me he was going up to look after their prop-

erty ; he was looking after their property here. He
said different things, and so on and so forth, in a gen-

eral way. My conversations with Mr. Macdonald

and Capt. Whistler at different intervals, more par-

ticularly on the steamship ^^ Centennial" coming up,

in Teller, during the j^ear 1901 and '2, and in Nome in

1902, and from that time on until my arrival here in

Nome in 1907, I understood that their their relations

were that of a partnership nature in which Mr. Mac-

donald supplied provisions, mining utensils, et cefra,

for a half interest in what properties Mr. Whistler

might have or might acquire; that is what Whistler

told me.

Cross-examination by Mr. RUSTGAED.

The shipment of lumber which I have spoke about

was delivered at Teller. I don't know whether it was

delivered at Teller by mistake or not. Whistler did

not call for it at Teller. He didn't demand the lum-

ber there. Whistler was in Teller that summer. It

was sluice-box lumber. The lumber came to Teller

some time during the month of July, I believe, in the

year 1901. I don't know that I ever called Whist-

ler's attention to it in Teller. I don't know whether

the company has any record of the trans^^ion or not.

The value of the lumber was somewhere from thirty
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to forty dollars. The lumber was sold at Teller and

the receipts of the same turned into merchandise.

The merchandise was delivered to Wliistler some

time I think in the fall or winter of 1902. It was in

the fall of 1902 that Macdonald called on me and

asked our company to give Whistler a credit of fifty

to seventy-five dollars. It was some time prior to

the close of navigation in 1902. Capt. Whistler did

get credit from me at times along, at different times

from 1902 until 1904 or '5.

Q. And Capt. Yriiistler's credit finally amounted

to how much?

A. Twenty-five, thirty-five or forty dollars.

Q. And he did the most of his trading with your

company, as far as you know ?

A. He did the most of it with us in 1902 and '3,

1 suppose.

Q. How much would he be owing you at one time ?

A. Somewhere from fifty—well, somewhere from

twentj^-five to fifty or sixty dollars.

Q. Did he pay up his bills'?

A. Yes. I don't know how the account stands at

the present time. The bills were dragged along one

or two or three months.

^ He paid them himself, didn't he?

A. Yes.

Q. Nobody else paid them?

A. Nobody else paid them to my knowledge.

Q. You know as a matter of fact, Mr. Rogers, that

Captain AVhistler was always financially the con-

trary, to be flush, as they call it ?
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A. Yes, I know it; I suppose so—I don't know as

I know^ it.

Q. You know, also, that when he didn't have

money enough to pay cash for what he owed at your

store, he worked in the lumber-yard in the spring of

1904 to pay off some of his debts?

A. He might have done so, but I don't remember;

there were so many people there that I don't remem-

ber now.

Q. Do you remember whether or not you sent

Whistler up to me in the lumber-yard and asked me

to give him a job or put him to work because he owed

at bill at the company and to apply the money on the

account ?

A. It would be natural that I might do that, but

I can't sav I don't remember the instance: I don't

recall that.

Q. You may have done so? A. Yes.

Q. Did Macdonald bring any provisions in 1901,

aside from the lumber you testified about ?

A. I don't remember whether he did or not.

Q. You have testified already that you had fre-

quent conversations both with Mr. Macdonald and

Capt. Whistler about their business affairs, but you

can't state at this particular time can you, Mr. Rog-

ers, just how much of your information on this sub-

ject you have from Mr. Macdonald and how much
from Mr. Whistler? What I mean is, you only re-

tained the general impression of what you have heard
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from time to time on the subject, AYithout knowing

now exactly who you got the infonnation from"?

A. I got the information direct from ?ifr. Macdon-

ald and Capt. Whistler.

Q. Did you ever have conversations with them

when thev were both to2:ether in that behalf?

A. I did.

0. Did they or not in those conversations which

vou had with them together agree as to what their

relations were or did they disagree ?

A. They did agree.

The foregoing is all the evidence introduced by

plaintiffs, and thereupon plaintiffs rest.

Defendants' Testimony.

THOMAS A. WHISTLER, one of the defendants,

having been duly sworn, testified as follows

:

Direct Examination by Mr. RUSTGARD.
I w^as born in London, England. My profession

throughout life has been that of a seafaring man. I

have master's papers and have graduated from school

of engineering for the purpose of studying naviga-

tion. I have ioWowd the sea twenty-five years stead-

ily and off and on a}x)ut here for the last five years.

I have followed the sea twenty-five years before com-

ing to Alaska. I sailed as master of big vessels. I

drew salaries one hundred and fifty a month and all

expenses. I was master of the steamship '^Ta-

coma" and I generally drew tw^o hundred a month.

I same to Alaska in September, 1898. At that time
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I went to Kotzebue Sound, from whence I came back

in 1899. I came to Nome in the spring of 1900, from

the outside. And I stayed in Nome all that summer.

Went out on the ^^ Centennial" in the fall of 1900.

In the summer of 1900 I worked at photography and

I made good money at it. I made siome of the best

money I have ever made in my life. I went out with

Macdonald on the ^^ Centennial" in the fall of 1900.

Cunningham was also on board. I met him in Nome

and went out with him the year before in a schooner

called the ^'Mary Sachs." I knew him and consid-

ered him a reliable fellow. I had done him a good

many favors and I always thought he was a straight,

good fellow, considered him an all-round straight,

good fellow in every way. I was instriunental in

having Macdonald buy an interest in a claim on

Marv's Gulch.

Q. State the circumstances in detail concerning

that Mary's Gulch property transaction.

A. Well, Cunningham was hard up in Seattle

and wanted to raise some money. I had had several

talks with him in regard to this property and he be-

lieved and I believed that some of it was good. He
wanted to sell an interest, and he told me that he

wanted to sell an interest and that he would sell it

cheap to either myself or some of my friends who
would benefit by it. So I introduced them and he

mentioned the subject to Mr. Macdonald and inter-

ested him in the matter and the deal took place. He
told Macdonald what he was getting and said, ^^ You
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will get gold in some of this and so far as that is con-

cerned you can jfind gold within a foot of the top in

this section of the countiy, almost anywheres, but not

in paying quantites, though." From all I could

learn I was of the opinion^ that it w^as a very valu-

able piece of property. Macdonald bought a fourth

interest and paid for this three hundred dollars. I

considered that it was a very good bargain.

Q. You heard Mr. Macdonald 's statement as to

your agreement made at the time he bought the claim

from Mr. Cunningham ? A. Yes.

Q. Will you state what that conversation was?

A. The agreement w^as that we should buy the

claim together and I should come up to Nome the fol-

lowing spring and take care of my interests and his

and work the claim. Mr. Cunningham was also to

come to Nome and was to be the prime factor in work-

ing the claim. He retained three-fourths interest.

And I was to come to Nome and help work the claim,

representing myself and Macdonald.

Q. Now w^hat, if anything, was Macdonald going

to do in the way of furnishing his share, in the way
of developing and opening up that claim ?

A. He furnished two tents and a certain amount
of sluice-box lumber, a stove with an oil-burner at-

tachment. That came up in the ''Centennial" with

us.

Q. You heard Macdonald testify that he brought
some sluice-box lumber in 1902. What is there about
that?
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A. No, sir, that was in 1901. That sluice-box

hmiber came up and was lost in Teller. I never saw

it. It was sold afterwards by the company, so I un-

derstand, and I received a credit at the Nbrthwestern

Comm.ercial Company's store for forty dollars the

following winter here in Nome. I suppose they

wanted to get rid of the lumber as there was nobody

there at Teller to attend to it but the Northwestern

Commercial Company, and it got started off wrong,

I suppose, and it was easier to sell it and refund the

money, less the cost of handling it, than any other

way to get rid of it. That is the only reason I can

think of.

Q. Did you send for lumber in 1902 ?

A. I never asked him for an inch of lumber in my
life. I had no use for Irnnber. The lumber that was

sent up in 1901 was intended to be used in working

the Mary's Gulch claim.

Q. Did you at or about the time that Macdonald

bought the quarter interest in the Mary's Gulch claim

agree to form a partnership with Macdonald at all

aside from the interests in the Marv's Gulch claim?

A. No, sir, I didn't.

Q. Did you have any mining interests in Alaska

at that time ?

A. No, sir, I never had an inch of ground. I had

not staked an inch of ground at that time. When I

came up in 1901, I went out to look for the Mary's
Gulch claim, spent several days, and I finally dropped
on to a stake on what was called the corner of Mary's
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Giileh claim but which was over a good deal farther

than the ground which I supposed was the claim we

had purchased. I followed up this stake as the

Mary's Gulch claim. I took it for granted that it

was either that claim or one contiguous ot it that I

was interested in, but I got left on it. I never found

any more stakes. Macdonald never went out with me
to search for this claim. I wanted him to go out with

me but I could not get him to go.

Q. What was finally done with the Mary's Gulch

claim ?

A. There was nothing ever more done with the

claim. I looked very diligently for it, spent several

days in trying to locate the claim we had bought btit

was unable to do so and there was nothing more to be

done. In looking over the country there I found

some ground which I believed to be open ground, and

I just thought I would stake a piece of ground in

there any way, which I did. That was in July, 1901.

I called that claim No. 2 Right Fork Mary's Gulch.

I staked it in my own name. In the same summer I

also staked a claim called the Belmont Fraction on

Belmont Point—takes in the point below the ceme-

tery ; it takes in the ground was living on at the tune.

I also staked that claim in my own name. I lived

upon the claim at the time and had my cabin on it.

In the fall of 1901 I went up to the Kougarok. I had

a half-interest offered me in two claims, one by Mr.

Fell and another one belonging to Dod Stewart, for

doing the assessment work. I accepted the offer. I
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did the assessment work on these two claims for half

interest in each of them, and after it got along

towards Christmas or the early part of the new year

two or three boys up there who were very friendly

told me that it would no doubt be a very valuable dis-

trict, and that if they were in my place they would

remain until the New Year and stake some claims for

myself ; told me that they knew of several more than

they wanted themselves or could stake for themselves

that were going to be open for location on the New
Year, and these boys said they would let me in on it,

and so I did and I staked. several claims in the Koug-

arok on January 1, 1902. One of them I called the

Monte Cftristo Bench. I staked that in Macdonald's

name. One was the First Tier, Right Limit Quartz

Gulch, one No. 1 Above Discovery Quartz Gulch, one 24

Quartz Creek, one 24 Below Dahl Creek, No. 1 Right

Pork Dahl Creek, and No. 1 Right Fork Independ-

ence Creek. These I staked in my own name. I

staked the one in Macdonald's name because we were

old friends and I had it in my mind all along to get

him in on something in the country. I stayed in the

Kougarok country in the neighborhood of two

months. In 1902, before the winter break-up I

launched the ''Arthur B," which had been wrecked

on the beach, and that spring I operated her up and

down the coast here until the fall, when we loaded her

up and traded her along the coast. That fall I hauled

her up on the beach and then I went prospecting on

the Belmont Fraction. And afterwards I took hold
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of the ^'Kinghurst/' another small boat plying on the

coast. The man who owned her wanted me to take

hold of her and put her into running order, so I

worked on her together with another man putting her

in order for the spring and I worked with her until

she was ready again. And then in the spring I went

with her on a trading expedition as master. In the

fall of 1902 I gave Mr. Macdonald a half-interest in

these claims for sale to raise som money. I saw him

frequently about the matter. We w^ere very good

friends at the time and I talked the matter over with

him. I mentioned about it being necessary to have

money before I could prospect the ground. I did not

intend anything of the kind, to deed him a half inter-

est for himself, for him to raise money on the claims.

Q. How much money did he agree to raise on it ?

A. Well, actually I could not say exactly how

much money he did agree to raise, but he raised a

tliousand dollars. There was no arrangement any

more than that he should raise the money for me to

help prospect the ground with. There was nothing

that I know of especially stated, but I most decidedly

can say that there was no intention of giving him
more than his one-half. He spoke of selling a quar-

ter interest out of his own interest ; that was what he

spoke of doing the last he said an}i:hing to me about

what he intended to sell. I had given him the half

interest and it was expected that he would raise

money on that half interest in any way he saw fit.

The money was for me. That was my idea in selling,
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to raise money on the half interest I had deeded to

him in order to raise money for me. When the boats

came in in the spring of 1903 I learned that he had

raised a thousand dollars. That spring he brought

me in a little—about two hundred dollars' worth of

supplies ; two-thirds of them were groceries and the

remainder were photographic supplies. The photo-

graphic supplies were the stock used in my business,

stock that earned me my living in the winter. All

that winter I had been making money with my pho-

tography. I had been making photo(/faphs of differ-

ent monuments on mining claims in fact and before

the snow went off the ground I had been out making

photographs of stakes, etc I earned some of the

best money at photography that I ever earned in my
life. I always had money in my pocket while I was

working with my camera.

Q. Now, did Macdonald bring you in any money

that spring ? A. Yes, sir.

Q. How much?

A. He gave me eight hundred dollars; that was

aboard the
'

' Centennial.
'

' He told me he had received

a thousand dollars. The other two hundred was the

supplies. He did not speak of the supplies at that

time, yet I imagined that was the other two hundred.

That is the way he spoke of it. I think he expected

for me to pay that other two hundred dollars for the

supplies. I didn't like it. He brought in about

$200 worth of supplies and a fraction over. I recol-

lect Mr. Macdonald spoke—he says, '^I got you a
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thousand dollars," and that he had brought me in

these supplies separate. I know he spoke about a

thousand dollars and he gave me eight hundred dol-

lars in cash and brought in about two hundred dol-

lars' worth of supplies, and a fraction over which

he seemed to think I ought to have paid for.

Q. Was there at that time he gave you this money

and the supplies anything said as to how the same

should be applied or used?

A. Nothing at that or at any time.

Q. You heard the evidence of Mr. Linds<33" to the

effect tliat he was aboard the ^'Centennial" and that

he heard Mr. Macdonald tell you certain things.

What was the truth about that? That he felt sorry

for your family, and so forth, but that this money was

to be used in developing the ground you had and in

acquiring other proper ties—what is the tmth about

that ?

A. Yes, I heard him testifv to that. There was

no truth in his statement, none whatever; in fact

my wife was not sick at that time. I do not think

she had been for seven or eight months, if I re-

member right. Of course, Mr. Macdonald asked

me about my family, but there was nothing more said

before Mr. Lindsay. I had never met the man before

that, as I remember, and I was introduced to him

board the boat there by Mr. Macdonald. I cer-

tainly would not allow anyone to dictate to me, no

matter what future favors I might expect from him,

about what I should do with my own money. There
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were no instructions, no talk of anything of the kind.

I had been out doing assessment work all winter and

we probably discussed my work for the winter. But

there certainly w^ere no instructions with regard to

how I should use my own money. In the fall of 1902,

when T was connected with the '^Kinghurst," I got

six cases of coal-oil from the
'

' Centennial.
'

' I passed

alongside the
^

^ Centennial' ' and got some oil and con-

tinued on down the coast. I had started down the

coast and saw there was some bad weather coming up

and had to put back off Sledge Island for several

days, and knowing I hadn't enough fuel to last me I

put off to the '^Centennial" and got this coal-oil.

Q. Did you get anything else?

A. No, sir, nothing. Later on in the summer of

1903, 1 did assessment work on Cripple River after I

got back from the Good Hope mining country.

Q. Plow much money did you earn doing assess-

ment work for other people in the year 1903 ?

A. In the neighborhood of thirteen hundred dol-

lars. I worked with pick and shovel and did a little

hauling with my dog team. When the fall came I

rustled up my dog team and went to the Kougarok

and did the assessment work on this property to pre-

vent the ground from being run out. I want to cor-

rect one statement, it is in regard to the assessment

work in 1903. When I got the money from Macdon-

ald I made prepartions to go to the Kougarok and

commence prospecting those claims which I had got

there the year before and I was all ready to go on the
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Fourth of July. I made everythi?;g ready to go and

with tlie intention of remaining up there and look

after all my interests up there. I had everything all

packed up, about two tons of grub and provisions,

when the Golden Gate Hotel burned dow^n and burned

mv house dow^n with it.

Q. What did you do then ?

A. Went out and found some place to put my wife

to leave her during the time I could build up again.

Found one little room. Rooms w^ere very hard to

find at that time of the year especially. I left her in

a tent and one little room. All my belongings had

been scattered about and appropriated by people at

the time of the burning of the hotel. I spent several

weeks just pottering along, and it w^as along during

the middle of August before I could get a house to

put my wife in, because I had to rebuild my own

house, so that it was well tow^ards th§ middle of

August before I got my house in shape so I could

start out to Mary's Gulch to do my assessment w^ork

out there and a little prospecting, and then w^hen I got

back from that I had nothing to do here, so I went to

w^ork and bought me a new" outfit and took passage

on the'^'Corwin" for Teller. There was nothing

else for me to do but that then. My summer had been

practically wasted. I went up to Teller and when I

got there I found I could not get transportation for

up the river for Mary's Igloo or Lane's Landing, so

I bought a boat. I could not go back and wait for the

freeze-up. I bought a pretty good-sized new" boat and
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took my outfit up to Lane's Landing. Prom Lane's

Landing I took my outfit over the divide a distance

of sixty miles rather than pay ten cents a pound, and

the last eleven miles I had to carry my outfit on my
back—making three trips a day at it until I struck

the section of the country where I did my assessment

work—at that time of year was ery hard work.

There was nothing for it but to pick down to the

frost as I Avas trying to prospect, trying to get down

to bedrock on a bench off No. 4 Quartz Creek. I

was getting along there pretty well, because I had

ni}^ supply of groceries there which I had got in

Nome, when I got word from Nome that my wdfe

was sick, so I of course then had to make my trip

back again to Nome. That was in 1903. I left the

Kougarok the early part of November. I had fin-

ished the assessment work when I had to go back.

I took care of that the first thing I did when I went

up there, on the seven claims we had together.

Q. What did you do that winter?

A. Photography.

Q. And in the spring of 1904 ?

A. Then I commenced assessment work, when the

first run of boats came in I took a contract for the

doing of assessment work for Capt. Cederberg of the

Cape Nome Mining Company. And after I finished

doing that work I entered into another contract to

do the assessment work on some claims with a boiler.

I was doing assessment work all that summer. I

earned thirteen hundred dollars doing assessment
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work that summer. In the spring of 1904 I received

a boiler with oil attachment fmm Macdonald. I

think that is all I received. I remember Macdonald

brought in something for my wife. I know that Mac-

donald had been to some expense with my watch but

I paid him the money for it. I could not swear

whether I paid him then or the very next trip, but

I absolutely remember paying him the money, what-

ever he claimed the expenses were.

Q. What were the facts in regard to the watch

he brought to your wife?

A. I asked him to bring in a little w^atch for my
wife and I gave him a small sum of money, either

eight or ten dollars, I don't remember which, and he

brought a w^atch in. When he brought the watch it

looked rather nice, I thought, for the amount of

money I had given him and he said that he thought

it was a nice little watch himself and that he thought

she would like that one and so he had taken the lib-

erty of adding a few dollars himself to the price I

had given him for it and to make her a sort of a pres-

ent. I asked him what he had given for it and he

said not a thing and that I did not owe him a thing.

He said that Dr. Carter had sent him the money for

the boiler, from Englan^. I think he said he had

sent out fifty pounds. He said he thought fifty

pounds too much. I don't know exactly what he did

say. It was either that he had or that he would send

it back to him. I think he said, '^I think I will send

it back to him. '

' He brought up nothing else in 1904.
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In the summer of 1904 1 did assessment work. I went

to the Kougarok in the fall and did assessment work

on the Kougarok properties. I always started each

3^ear in the early part of November, as soon as the

rivers would bear up and there was snow enough to

make a good trail. I went with a sleigh. I did all

the assessment work on the Kougarok claims. I re-

turned to Nome in January, 1905. I used to get back

here between the 8th and 16th of Januarv. One vear

I was in a good deal later. In the early part of 1905,

before navigation opened, I worked at photograph}^

and when navigation opened I worked at assessment

work for the Cederberg Company, the same company

I worked for the year before. I did eleven hundred

and fifteen dollars' worth of work for that company

that summer, and I run the Anglo-Saxon a^ master of

her in the fall. My wife went out in June on the

first trip of the boats. In the summer of 1904 I

packed lumber. I packed lumber in the lumber-yard

for a while. I did anything to earn a dollar.

Q. What was done with reference to these A^ari-

ous claims in the year 1905 and '6?

A. I restaked them.

Q. How did that happen ?

A. Because just when I was ready to go I was

laid up with rheumatism, absolutely helpless. I

tried to get away, tried to get up and go do the work

and I couldn't. Finally I saw my only salvation was

to restake them, so I get Josh White to promise to

give me a trip with the team. He was going over
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with a four-horse team, but at the last moment he de-

clined to go on, so I had to go on foot. I had no dogs

and was too late then to try to raise them, so there

was nothing for me but to get a pack on my back and

walk the trails all day to hit a roadhouse at night,

blowing and snow^ing, and up again before daylight

and walk all day again until I finally made it, the day

before New Year's, to try to save the ground. I re-

staked the claims at that time in Macdonald 's and my
own names—a bemch on the left limit of Quartz

Creek and the right fork Independence claim, I

staked in IMacdonald's name. Twenty-four Quartz

Creek I did not need to restake, the assessment work

was done on that. And the Monte Cftristo bench I

staked in my own name. That was the one I had or-

iginally staked in Mac's name. I did not restake all

the claims I originally staked in my own and Mac-

donald 's name; I held on to four claims. Sufficient

work had been done on the Upper Dahl claims to

show me that w^as no money to be taken out there as

I had sunk a drain to bedrock and there was nothing

in staking that ground over again, so I let it go. I

did not think it was worth restaking so I let the

Upper Dahl Creek properties go. In the summer of

1903, after I got the money from Macdonald he and I

made a deed to Carter; the original understanding

was that a quarter interest was to be sold. Who^^ ^^

came to make out the papers Macdonald said, ^'Oh,

give him a third." AVell, Macdonald and I had al-

ways been very good friends and I have been foolisli
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enough to get myself into trouble about being too easy

under some circums^tances of that kind, so I knew he

had treated both me and my wife very nicely about

the watch and so on, but I said to him, '*A11 right,''

but I think myself that that is a rather cool way to

treat a person that has spent all these years up in this

God-forsaken country, for a person to give another

person's property away like that. I deeded Carter a

third ; divided the title equally between myself, Mac-

donald and Carter.

Q. Has Mr. Macdonald and Mr. Carter ever con-

tributed toward doing the assessment work on either,

of these claims, aside from them furnishing you this

boiler ? A. Not a nickel.

Q. Have you ever asked them for it?

A. I have.

Q. Have you ever made an estimate of the amount

of labor and improvements you have expended on

these nine claims in question? A. I have.

Q. How much was the amount of it?

A. The exact figure, what I have expended for all

these several years, it would be pretty hard for me to

remember for each and every figure exactly and carry

them all in your mind.

Q. Well, do the best 3^ou can. We will go into the

value of each detail afterwards. Give the value of

the total sum first.

A. Well, five years, five thousand and some odd

dollars, fifty-two hundred dollars, something like

that I have expended and a good deal of cash which
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I have spent, roadhouse expenses, feed for myself

and dogs, tools, boats, sledges and work, repairs for

tools, etc., which I could notnow enumerate to savemy
life. I figure my wages in that amount.

Q. Will you state to the Court what time and how

you acquired your interest in No. 6, also known as No.

5 Wf/nder Creek, and also the No. 6 bench in this min •

ig district?

A. No. 6 on Wander Creek I was asked to record

for a friend of mine in 1902. He gave me the money

to record it. I recorded it and they gave me his pa-

per. The following year the assessment work was

due and I asked him one time about the assessment

work and at the same time I spoke to him he said that

it was only a bench claim, wasn't a creek claim, ^^And

I don't want an}i:hing to do with it. I don't think

it worth spending a hundred dollars on." After I

asked him about it, the season was getting pretty well

along and the assessment work was about due and he

went out in the fall. So I thought as I had not an

inch of tundra ground and as I knew of this piece of

ground that it would be open the first of the year, and

at New Year's, 1904, so when I had talked to him

about doing the assessment work and he declined to

have anything more to do with it, then I said, *' Very

well, I will take it up if you are not going to hold on

to it," and New Year's I was prepared to stake it. I

went and staked it. Meanwhile I had been investi-

gating and found that both the creek and the bench

were going to be open New Year's, so I staked botl^

of them the first of January, 1904.
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Q. On the 1st of January, 1904, did you stake both

Creek claim and Bench claim that night?

A. Yes, sir. I went out, left the house here in

town about 11 o 'clock and staked them just after mid-

night. Capt. Peter Bayne was with me at the time.

We staked the creek claim. No. 6 Below, afterwards

called No. 5 Below, in the name of both of us, e^ch

holding a half interest. The No. 6 bench I staked in

the name of Sturtei^ant and myself, beacuse Mr. Stur-

tevant was pretty good to me at the time my house

burned down, in one way or another, and I thought

that I would do some little thing for him in return, as

he had no ground in the country. He had just come

down from the Koyukuk. I now owned the creeK

claim entirely in my own name, having purchased

Capt. Bayne 's half interest. I paid him some six

hundred dollars. He had been getting small sums

from me at off times after the time I first came into

the country. I first met Capt. Bayne in the Kotz-

ebue Sound country and he had lived with me,

boarded with me, and I had helped him also doing

work for him. He was always going to pay me back.

In addition to what he owed me I gave him two hun-

dred and fifty doUors in cash. I bought a claim from

Capt. Bayne on Dahl Creek, that is the claim I re-

ferred to as the one I bought from Bayne. We lost

that claim because there was a mortgage on it which

was foreclosed, and then in place of this Dahl Creek

claim he gave me his half interest in this Wander

Creek property.
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Q. What was the actual and reasonable value of

the work and improvements in the way of develop-

ment you did on the nine mining claims in question,

in which Carter and Macdonald had an interest, dur-

ing the latter part of the year 1903, after you received

the thousand dollars?

A. Twelve or thirteen hundred dollars.

Q. How much work by way of improvements and

development did you do on these same claims in the

year 1904?

A. Between eleven and twelve hundred dollars'

worth of work.

Q. At the time that Macdonald agreed to raise the

money on the nine claims in question, what did you

consider was the reasonable value of these claims ?

A. Two or three times as much.

Q. Referring now to this fruit and vegetables

that Macdonald testified he sent you, will you state to

the Court from the best of your recollection what you

received in that line, eggs included ?

A. On one occasion, after the two hundred dol-

lars' worth of supplies was brought in, I remember, I

think, getting a box full of assorted fruits. The next

occasion that I got anything of that kind was in the

fall of 1905, when I was off to see him aboard the ship.

The steward came along to the room and he says,

^^ Steward, make me up a box of something. I want

to send a box of something in the way of fresh fruits

you have, ashore. " The steward got a box—I guess it

might have originally been an egg box—and he filled
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one tier of the box with one tier of eggs, in the bottom.

I presmne probably about three dozen ; and on top of

that three pots of jam and a row of butter and stuff

of that kind, and on top of the eggs and on the other

portion of the box there was about twenty apples and

oranges. The steward came forward and the stuff

down on top that paper filled it up so that it would

be steady in the box, and Mr. Macdonald handed it to

me as I was going down the gangway; that was in

1906.

Q. Did you get any delicacies of that kind prior

to that time, in the years 1902, '3 or '4 ?

A. That one box. I have only that recollection of

that one box. That was in 1904 when he brought me

off a box of assorted fruits. I remember about tha^

and this last one which I have just told you about and

those are the only times I have any recollection about

his bringing in any supplies outside of the two hun-

dred dollars' worth of eatables he brought the year

he got the money from Carter. I borrowed fifteen

dollars from him in the fall of 1900 while in Seattle

;

that is true, and I did live at his expense more or less

at that time. I remember I used that fifteen dollars I

borrowed from him to pay for several of my meals

and to buy one or two nights' lunches.

Q. What was the cost of a family living here in

Nome during the year 1900 ?

Mr. REAGAN.—That is objected to as immaterial.

What has the cost of a family living here in Nome in

1900 got to do with this case ?
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The COURT.—We hardly think it is immaterial.

The objection sustained.

To which ruling defendant Whistler then and there

duly excepted and which exception was duly allowed

by the Court.

Q. What was the cost of a family living here in

Nome during the various years of 1900, 1901/ 2, '3,

^4 and '5 ?

Mr. REAGAN.—I object to the question as im-

material, irrelevant and incompetent for any pur-

pose.

Mr. RUSTGARD.—I offer it for the purpose of

contradicting the testimony of Macdonald, that he

made an agreement with Whistler in the fall of 1900

that he w^as going to keep Whistler going with the

necessaries of life, and for the purpose of contra-

dicting him in that he did not furnish even one-half

of the share of provisions and labor which he says he

agreed to do.

Mr. REAGAN.—I object to the statement of coun-

sel. He testified that he was to furnish as his share

one-half the provisions and labor required by Whist-

ler. He testified that he was to furnish whatever

Whistler asked for. The testimony is that such sup-

plies as Whistler asked for he gave him, that he

(Whistler) was to go to the Kougarok and wherever

he could and acquire property. But such assistance

as he asked from Macdonald he furnished him. That

is what the plaintiff stated. He never said that he

ever agreed to keep Whistler going.
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The COURT.—I think the objection should be sus-

tained, as we remember the testimony. Objection is

sustained.

To which ruling defendant Whistler then and there

dul}^ excepted, and which exception was then and

there duly allowed by the Court.

Mr. EUSTGAKD.—I will make one or two offers,

if the Court please, in order to keep the records in

shape. Defendant offers to show by this witness

what the reasonable expense of maintaining himself

actually was in and about Nome during the years

1901 and and '2, assuming that he took the same ra-

tions and kind of living as any ordinary laboring

man.

Mr. REAGAN.—We object to the offer upon the

ground that the testimony if adduced is immaterial,

irrelevant and incompetent.

The COURT.—Objection sustained.

To which ruling defendant Whistler then and there

duly excepted, and which exception was then an^^

there duly allowed by the Court.

Mr. RUSTGARD.—Defendants offer to prove by

this witness what the reasonable cost and expense of

a laboring man was in maintaining himself in ana

about the town of Nome during the years 1903, 1904,

1905 and 1906.

Mr. REAGAN.—^To which I object on the same

grounds that it is incompetent, irrelevant and im-

material and does not tend to prove or disprove any

of the issues in this case.
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The COURT.—Same rulings with reference to

each of the years. Objection sustained.

To which ruling defendant Whistler then and

there excepted, and which exception was then and

there duly allowed by the Court.

Q. You have heard the testimmy of of Tom Ross.

Now, have you ever gone out, and if so how often have

you ever gone out in Mr. Tom Ross' boat to the ship

to see Mr. Macdonald ?

A. The only time that I ever went out with Tom

Ross was in the boat with Macdonald. That would

be about in 1903. I went off with him. Mac and my-

self w^ere in the boat together and w^hen we got close

to the ship, my recollection is Mr. Macdonald says,

''You might as Avell go back in my boat." I stayed

on board ship only a few minutes and I went back in

Ross' boat, within a very few minutes, within a very

few minutes. On the w^ay back Ross wanted to col-

lect his fare and I said, ''No, you heard Mac tell me
to go back in his boat. You are charging the ship for

this boat," meaning, of course, that it was the ship's

boat, engaged on ship's business. I never from that

time on have gone on when Macdonald has paid for

the boat. I had my own boat here for two years that

was idle on the beach. I could set sail and go out to

the ship. I am a seafaring man and I could pull an

oar with any man on the beach here, imless I w^as sick,

w^hich I w^asn't until within the last two years. I

have gone off on the lighters and used to go and see

Mr. Macdonald. Go out in my own boat and go along-
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side of the lighters and go out and see Macdonald,

send my boat alongside the lighter and clamber on

visit with Mac. and come back again, get along until

I was near the beach with the lighter, get in my boat

and pull off for the shore here. I knew all the men

working on the lighters for the two companies; the

North Coast Lighterage and the Northern Com-

mercial Co. It was no trick for me to pull out along-

side the lighter, get on, go on to the ship, have a visit

with the boys and get back on the lighter and come off

then get into my own boat and go ashore. I went

ashore with Eoss the time we were carried down to

Solomon by accident, but if I remember rightly I

paid him a dollar for it, although it might be that I

told him at that time to charge it to Macdonald, on

that occasion, but that was absolutely the only time

that it ever did occur, if it did then, because I had

money in my pocket. I never was without money in

my pocket those days. I hired men, paid them five

dollars a day many a time during those years.

When I first came ashore here I made more money

then than I ever have since then. I never discussed

my affairs with Tom Ross. I heard Macdonald 's

testimony in regard to furnishing my fare on the

'' Centennial" in 1901 to Nome. Mr. Macdonald

had nothing to do with my passage in 1901. In the

spring of that year I went to the office of the ''Cen-

tennial." I had my wife with me. When I left

here I had arranged to go on the ''Ohio" and I went

to the office of the "Centennial," w^here I knew them
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quite well, and I said to them that I would like to ^et

a ticket for my wife, ^^And if you will let me have

it on a twenty-five dollar deposit I will pay the rest

when I get to Nome," and they agreed to that. I

forget the man's name now. I don't remember

whether I spoke to Mr. Williams about it then or not.

I said I would like to pay twenty-five dollars down
here and the rest in Nome. He said, *^A11 right." I

wanted an intermediate ticket; saloon fares were a

hundred dollars at the time. Intermediates were

seventy-five dollars and I paid him twenty-five dol-

lars cash down on it. On the w^ay up Mr. Rosene

was on board and we got stuck in the ice. I went out

on the ice with my camera and took photographs of

the ship and got 'em up on a large plate, when I took

the largest plate I had and made a photograph of

the ship lying there stuck in the ice. Mr. Rosene

sent for me and wanted to take my largest plate. He
said he would like to take it and use it for advertis-

ing purposes, so I told Mr. Rosene I would like to

let him take it in part payment for my passage up,

that I had only paid a part of it and I wanted to let

this go on my passage up. He said, ^^AU right; do

you want to sell it?" I told him I would sell it for

ten dollars. He said, *^No, take twenty," so we

talked about it a little and I agreed to let him take

the plate. Now the year before that we did not make
any photographs for less than fifty to seventy-five

cents apiece up to a dollar, so I considered that I had

not made anything out of it even at that. Rosene

was the manager of the Northwestern Steamship Co.
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The 3^ear before last I was down in the office of the

company. The man who sells tickets said to me that

there was a memorandum there charging me up with

seventy-five dollars from down below. I said, ''No,

Mr. Rosene know^s all about that." I knew that if I

could speak with him it would be all right, so I went

and spoke to Mr. Rosene about it and he said, yes,

that he remembered quite well about it and that we
would let it stand until another time.

I heard the testimony of Macdonald in regard to a

conversation he had with me on the ''Victoria" going

out in the fall of 1906. I said to Macdonald, "If I

have any luck next year I am going to refund Carter

his thousand dollars until we make something out of

our other properties, that if I don't he will be nothing

out." Those are the nearest the w^ords I can remem-

ber. That is as near as I can state it. I made that

statement because I did not know Carter. He is an

absolute stranger to me. We have written letters

but I never saw him in my life more than once, and I

did not care for him to be out any money on my ac-

count if I could help it. Macdonald did not seem to

care whether he got his money or not; he wanted to

make something and I wanted him to be on the

ground honestly with me. I was willing to refund

Carter his money. I told Macdonald that "if we

over get any money out of the Kougarok properties

L will keep it back until we get enough out of it to

divide up and make us something." I told him that

i would refund the thousand dollars that he had put
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into the nine claims and then when I ^ot some money

out of these nine claims I would be ahle to make some-

thing out of it for him anyway. I felt certain that I

could get money out of some of those properties.

That is as I remember ever^^thing upon the subject.

That was my voluntary statement to Macdonald.

There was nothing at that time said about the three

hundred dollars which he has paid for the Mary's

Gulch claim. When I wrote to him afterw^ards, in

answer to his letter which he had sent me and which

I wrote from Nome—he asked me in the letter,

^^What am I to get, wha?/ I may expect from the

Center Creek properties, because I am thinking it is

worth a good deal to stay in the country any longer."

I wrote back to him and said to him, ^^I intend, in the

first place, to refund Carter his thousand dollars until

such time as we could make something out of our

claims when I would keep it back and that shall I do

with your three hundred which I was unfortunately

the cause of your losing.'' I made that statement

in regard to the Mary's Gulch claim because I was the

cause of him losing it and I wanted to deal fairly to-

wards him. I considered that they had no claim at

all on the money which came out of the Wrmder Creek

properties, that I o^Mied that quite fairly. I expect-

ed at that time to get out of the Kougarok proper-

ties and I expect so yet.

Q. Has Macdonald ever tendered you any interest

in this Kougarok property that you restaked in his

name in 1906? A. He has not.
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•^ Q. Have you, since the year 1902, located Mac-

donald in on any properties in the country ?

A. Yes, on a number of claims, on Cripple River

and on Snake Eiver and on the tundra between here

and Snake Eiver and on Anvil. These are Associa-

tion locations. Macdonald I put one of the parties

of the location, one of the locators. I did that be-

cause it was my intention all along to get whatever I

could for him.

Q. Have you taken in any money earned, from

what vou have earned bv your labor since vou came

to Alaska ?

A. I suppose in the neighborhood of eight or nine

hundred dollars rent of my house. All the money I

have earned here in Alaska has been used in attending

to my claims exclusively. All the money I have

earned one way and another has been used to that end,

until last year.

Q. What has been your expense on the Wander

Creek properties since they became producers?

A. Five thousand nine hundred and eighty-five

dollars. This consists of my wages and Mr. Fell's

wages during the last three years in the winter.

During last fall Mr. Fell's wages, and during last

winter from the time the laymen commenced work.

I had several sets of lavmen and considered it neces-

sary to have one man watch the work during my ab-

sence last winter and I hired Fell for that purpose.

I had Fell also to watch the work and the cleanups

last spring and up to the time I arrived from the

states.
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Q. During that time that you have been in Alaska

could you have been employed as master of ships or

at your old profession ? A. Yes.

Q. At what salary ?

Mr. EEAGAN.—Objected to.

The COURT.—Sustained.

To which ruling defendant Whistler then and there

excepted, and which exception was duly allowed by

the Court.

Mr. RUSTGARD.—We offer to show by this wit-

ness that the defendant Whistler could, if he had so

desired, been employed at his old profession as mas-

ter of big ships at a salary of two hundred dollars

per month and all expenses. We also wish to show in

the same connection that the plaintiff in this case, Mr.

Macdonald, during the same length of time has been

working for a slaary of only one hundred dollars per

month ; not all that time, but that during portions of

that time he drew only seventy-five dollars per month.

We offer to show this for the purpose of showing the

improbability of Mr. Whistler having any such an

agreement with Mr. Macdonald as Mr. Macdonald

has testified to.

Mr. REAGAN.—I object to it on the ground that

it is irrelevant and immaterial.

The COURT.—We sustain the objection, on the

ground that it is immaterial and irrelevant.

To which ruling defendant then and there excepted,

and which exception was duly allowed by the Court.
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Cross-examination by Mr. EEAGAN.
The last ship that I was master of at a salary of

two hundred dollars a month was the ^^Tacoma."

Q. Wh}^ did you leave the ship?

Objected to by defendant as immaterial and irrel-

evant.

Offered by plaintiff to show he was ejected from

the employment of the ship ^^Tacoma," that he came

to Alaska on a ^^shoe-string" mining, and as a pre-

liminary question going to show in a way how the

partnership was formed and the reasons for it.

The COURT.—Objection overruled.

To which ruling defendant excepted.

Q. Why did you leave that steamship ?

A. Because I was discharged.

Q. What for?

A. Well, because the owners of the vessel and men

were a little jealous of me, I suppose is all I know.

Q. What for?

A. Because of the amount of fun I was having.

Q. What kind of fun were you having so much

of that the owners of the vessel were jealous of you

so that they discharged you ?

A. I simply don't know what I was discharged

for, only as I said before the owners of the vessel—on

this line of vessels on each voyage we usually carried

a good many lady passengers on those ships and be-

cause most of them happened to rather like me, why,

the owners didn't like me, so they took it up in Hong-

kong and so discharged me. That is all I know why

they did it for.
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Q. Discharged you because they didn't want a

man with your reputation on their ships carrying

a line of respectable passengers ?

A. I don 't know anything about that

—

The COURT.—We won't go into this further.

Mr. REAGAN.—I want to show that he left this

ship and went into mining because he could not get

emplo}Tnent on any more steamships. I want to

show that he was discharged from the ship that he

then came on here and entered into this arrangement

with Macdonald the first time he met him.

I went to Kotzebue Sound and prospected the best

part of the year before I quit the country. Then I

came to Nome. I did not meet Macdonald until 1900,

in Nome. I came out in 1899 and spent the winter

doing service on board an American transport sail-

ing across the Pacific.

Q. In what ship ?

A. In an American transport, in the transport

service. Coming to Nome in 1900 I brought in a

supply of photographic materials. I spent the whole

summer photographing and made good money at it.

I asked Macdonald if I could go out with him on the

** Centennial." I wasn't broke but I wanted what

money I had and I had money in my pocket at that

time. There is a man sitting right over there that

I paid $250 (indicating Mr. Watte) just the evening

I went aboard the ^'Centennial," because generally a

man will take passage with a friend, a seafaring

man, always ; it is a customary thing.
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Q. Did you not look to Macdonald for help dur-

ing the winter ? A. Yes, sir ; I did.

Q. Then you were broke ?

A. Yes, sir; I was broke—well, no, I was not

broke, either, but I was short of funds for a time un-

til I could get up here and get started again. I bor-

rowed fifteen dollars from Macdonald in the fall of

1900, after we came to Seattle. This money I paid

to Macdonald later on, in Nome, the following year,

1901, when I earned it. I earned money at photo-

graphing and also went out doing assessment work

on mining properties.

Q. How much money did you earn?

A. I don't know that I could tell how much right

offhand, but I should think that the whole time, day

in and day out, that I earned as much as five dollars

a day, on the average, I am sure it would average five

dollars a day.

Q. Now, as a matter of fact, was there not con-

siderable time after that, in other words, that you

were practically broke the most of the time ?

A. No, I wasn't.

Q. Pretty nearly down and out?

A. No, I wasn't.

Q. You had money all the time?

A. No ; that is not my idea of being broke when

you can go out and raise money; that is not what I

call broke, and I could alwavs do that.

Q. What is the largest amount of money that you

had at any one time in your life, after you made this

arrangement with Macdonald ?
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A. The largest amount of money at one time—

I

have had eleven hundred dollars in the bank.

Q. When?
A. That was in 1904, I think. I don't know that

1 ever had very much ready cash because when a man

has a family to keep and lives right along, pays his

bills, a man don't generally know exactly how much

money he may have

—

Q. Now, in the fall or winter of 1900 you took a

half interest with Mr. Macdonald in the claim which

he bought from Cunningham. You accepted a half

of what Macdonald bought ?

' A. I took a half interest ; he wanted me to take it.

Q. He was giving you half and was going to pay

everything for you to prospect and develop that

claim with, wasn't he? A. Yes.

Q. But for all that there never was any partner-

ship arrangement at all? A. No.

Q. No, certainly not. There never was any

partnership arrangement in question at all?

A. No, sir.

Q. There was nothing said about any other deals ?

A. No, sir.

Q. Nothing specified al)out any future time when

you were to acquire other porperties?

A. No, sir, there was no time specified for other

deals.

Q. When you gave him the deed to a half interest

in all these mining claims which you had staked sub-

sequently, what was the purpose of that?
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A. To prevent any trouble towards him raisini^

money for me to prospect and work them.

Q. And any money which would be raised would

be upon property in which you were interested alone ?

A. No.

Q. Your proposition was to give him a deed to

a half interest which he was to take out and sell and

turn the money over to you ?

A. No ; of the one half interest which I deeded to

him I took it he would sell only a quarter interest,

not the whole of the half.

Q. Now, did you give him that one half interest?

A. Yes.

Q. If you gave him a half interest and he took

it out and sold half of it, then at least half of the

money ought to belong to him, ought it not ?

A. If I had given him a half interest, but the

understanding was I was to give him a deed to half

interest when he was going out, authorized by me
to raise mone}^ to help me save and develop the claims.

Q. Then as a matter of fact you did not give it

to him—you give it to him but with a string on it,

didn 't you ? A. Yes, in a way decidedly.

Q. You made a deed to him solely for the purpose

of him raising some money. A. No.

Q. What else then ?

A. I said before, out of my friendship for him
possibly, to hold on to something in which I had an

interest and I expected to be able to sell something

out of which I expected to be able to pay each other

well for staying in the country.
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Q. Wasn't it for the purpose of benefitting your-

self that you gave him this half interest ?

A. Well, he did not sell but a quarter interest

and he took out for a sale a half interest.

Q. That was the only deed or document you gave

him then? A. Yes.

Q. The only one ? A. At that time.

Q. You are sure about that?

A. As near as I know.

Q. Now, you tell me that you are absolutely sure

and certain that the only deed or document that you

gave to him at that time—that you gave him no other

deed or no other document than this deed, being the

deed to the half interest in those six claims in the

Kougarok and the two claims down here ?

A. That is all I can remember giving to him.

Q. You don't remember giving him anything

else? A. No.

Q. Didn't you give him a power of attorney?

A. Oh, a power of attorney—my power of attor-

ney—yes, certainly.

Q. Now, do you recognize that paper (handing

witness power of attorney from Whistler to Mac-

donald, dated Oct. 4th, 1902, being Plaintiffs' Ex-

hibit ^^E")?

A. I gave that to Macdonald ; I executed that.

Q. Now, the deed for the half interest was dated

Oct. 4th, 1902, why did you give a power of attorney

to Macdonald also ?

A. I was bound to give Mr. Macdonald a power

of attorney or no sale could be made.
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Q. Now, you just stated you gave him a deed to

ci full half interest. Now, you also say you gave him

your power of attorney for the other full half inter-

est?

A. I gave him title to half interest, certainly.

Q. Well, a sale could be made of any portion of

that half interest to which he had title, could it not?

A. Yes, sir.

Q. You gave him title to it? A. Yes, sir.

Q. Now, why did you give him that (Plain-

tiffs' Exhibit ^'E," the power of attorney just men-

tioned) ? A. I don't know why.

Q. You gave him that power of attorney because

at the time you gave him an absolute title to one

half interest in all this property you considered at

that time that you and he were equal partners in

everything you had up here ; then you also gave him

a power of attorney to your other half in order that

he could take it all out and raise some money on it

;

wasn't that it?

A. I presume it was ; I don 't know.

Q. Now, at the time that Macdonald made the

arrangement with Dr. Carter, that was with your

sanction, wasn 't it ? A. Yes.

Q. And that arrangement was that he be a partner

equally interested, owning a one-third in all these

properties ?

A. I executed the deed to a one-third at Mr.

MacDonald's solicitation. At the time the arrange-

ments were made, as I understood, it was to be for a
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quarter interest, Macdonald and he having a half

interest and I retaining a half, but at Macdonald 's

request I executed a deed with him to Carter for a

third in the nine claims, but it was with my sanction

because I did it.

Q. When you understood that Macdonald had

made this arrangement with Dr. Carter, he did it with

your sanction ?

A. I couldn 't say ; I didn 't know^ until at the last

what he had done.

Q. Well, you knew it then ? A. Yes.

Q. Well you gave him absolute authority to make

these arrangements, didn't you?

A. Not the arrangement that later on developed

for the one-third interest ; no, I did not.

I wrote Dr. Carter as soon as I received the thou-

sand dollars, acknowler/mg the receipt of it. What
else I wrote I don't remember; it is too long time

since.

(Plaintiffs' Exhibit ^^F" handed witness.) That

is the letter I wrote to Dr. Carter in regard to the

money after having received it.

Q. ^'Dear Dr. Carter: (Reading from said ex-

hibit.) * * ^ Now, in the first place let me thank

you very sincerely for the thousand dollars that I

have received from Mac and which I gave him a re-

ceipt for for you, and for the confidence you have

reposed in me by placing it at my disposal." Did

you write that letter to Dr. Carter ?
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Mr. RUSTGAED.—There is nothing in the letter

the witness has denied; he admitted on the stand

the same things.

(Letter marked Plaintiff's Exhibit and offered and

received in evidence.)

Q. You say that you spent $5895 on these prop-

erties out there on Wander Creek ?

A. I did not say that, sir. I say that that is what

I claimed as wages.

Q. Now, did you spend that sum ?

A. I have never spent it.

Q Well, then, how has your expenditures been

$5985—have they been that sum? A. No, sir.

Q. How much have you spent on those properties,

in cash?

A. Perhaps a hundred dollars in cash, the first

place in recording and then some assessment work;

five dollars for recording. I had a man on one claim

doing assessment work. He did seven days' work;

I paid him thirty dollars ; that was on the bench.

This claim Mr. Sturtevant is in on; I have never

asked Mr. Sturtevant for part of that thirty dollars.

And railroad fares between here and the claims,

back and forth, for a couple of years. How much,

I don't know, but it far exceeds a hundred dollars.

The fare is twenty-five cents each way, fifty cents

round trip. And recording amended location. I

can't think of anything more. The railroad fare

might be a hundred and twenty-five to a hundred and

thirty trips each way. I rode whenever I could get
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a train, and I could generally get a train by waiting

long enough.

Q. How did you figure to arrive at $5,985 ?

A. It was that much for my wages. The wages

I figured at different amounts, according to what

was going on. The first lease I let was to C. J.

Peterson and while they were working out there I

spent that fall nearly the whole of my time out there

for three or four months I was there. I charged

up three hundred dollars for that. Charged that for

looking at them, inspecting out there; they were

not taking out any gold. When I went out there

and visited with them while they were prospecting,

I charged $300 for that time. I charged that up to

the ground. The second lease was let to Hansen

and his partner. They worked there for nearly

three months. I went out there and watched their

work during that time. After Hansen got his second

lease I was out there a great deal because they were

finding pay. They took out thirty dollars ; I charged

up against ground two hundred and fifty dollars

for going out there and watching them take out

thirty dollars. The claim lay idle during the sum-

mer; I charged fifty dollars for that time. That is

four months, fifty dollars a month, two hundred dol-

lars.

Q. Did you do any work ?

A. No ; there was no one operating on the ground

near there during that time. I charged up against

the ground fifty dollars for the first month, seventy-

five dollars for the second and a hundred dollars
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for the third month, making two hundred and twenty-

five dollars. The claim lay idle during the sum-

mer. I charged up fifty dollars for that time. I

went out there often and I was out there keeping

other people off. The Pioneer Mining Company

had their surveyors out there making surveys and

they were trying to get in my ground and if I wanted

to keep the ground I had to keep a strict watch on

them to keep them from surveying it in on their

claims. That was why it was necessary for me to

be out there. I got the tip from a friend of mine

that they were out there looking for fractions and

for some ground. I charged up for my time and

expense for keeping w^atch over the ground. I might

be somewhere else making wages for myself but

if I left the ground it was probable the Pioneer

Mining Co. or somebody else would come along and

jump it. I charged up two hundred for those four

months. Then the bench claim was worked the next

winter, betw^een the bench and the creek claim, and I

charge three hundred dollars for the whole winter for

my salary.

Q. Why did you raise to three hundred dollars?

A. Because it was worth it.

Q. Was that the ordinary wages paid here at

that time ?

A. I don't know anything about ordinary wages,

but I think when a man has two big claims work-

ing that he has to watch in this country a man of any

sort of ability is worth three hundred dollars a month.
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If I hired anybody else he would have expected three

hundred a month. The claims have been worked up

to the present month continuously.

Q. From the time that you first made a location

upon these two claims up until the present day, have

they claimed the whole of your attention have they ?

A. From the time I first had possession of that

ground until the present time they have required my
attention. I haven't charged for the time I was out

in the states last winter; for Mr. Fell's services

I have though. I paid Mr. Fell a hundred and

fifty dollars a month during the winter and three

hundred dollars per month this spring and two

hundred dollars per month during last fall when he

was out there constantly.

Q. How much did you actually pay Mr. Fell for

this time that you have had him hired?

A. I didn't pay him that much, but I hold that

bill against the ground; I haven't paid him any-

thing. Mr. Fell's bill amounts to twelve hundred

and fifty dollars. There are no other items except

my wages at three hundred a month for this sum-

mer, roughly three months.

Q. Now, you have got it up to $2,725. That is

all that I can make it. Now, where do you get the

rest of the $5,985?

A. Then you had better let me look at my figures

which I have. I believe I could tell you. You
had better figure it up again because that's what

I make it. I doubt whether I have given them

all to you, without looking at my memorandum.
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We may have jumped a few months. I figure it

up now at $4,945. The first lease, three hundred

then the Hansen lease working three months,

two hundrd the first, and two hundred and twenty-

five dollars the second, four months in the summer

two hundred; during the winter three hundred

for four months, four months during the summer

at three hundred a month; Mr. Pell, $1250, and

this summer three hundred, makes a thousand and

fifty to date; then the hundred dollars that I paid

for my share of looking after the claim in 1905.

Q. Now, Mr. Fell did the same kind of work

out there that you did on this ground, looking after

and taking care of the lessees while they were work-

ing out there? A. Oh, yes.

Q. You charged his services for last spring at

$100 and yours at $300? A. Yes.

Q. Now, why didn't you charge up that same

amount for Mr. Fell ?

A. Mr. Fell can't charge any less.

Q. He can still charge more, can't he?

A. It was up to him to object. '

Q. You wouldn't object to him charging $300

a m.onth for the winter for the same kind of work

that you did, would you ?

A. Well, I would rather he would not.

Q. But you think that $300 would not be too big

pay? A. No, I can't say I do.

Q. You wouldn't object to him charging that

sum ? A. No.
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Q. You charged it?

A. I am owner of the ground ; I can charge what

I please to pay for my ser^dces.

(Plaintife's Ex. ^^G" shown to witness.) This is

my handwriting. I wrote that letter. I wrote

that to Macdonald. (Letter offered and received

in evidence without objection.)

Q. What did you mean by saying to Macdonald

in that letter, **I could have got help and pros-

pected any claim we have.'' What did you mean by

that?

A. In using the words ^^on our other ground" I

did not put any particular meaning whether it was

on Center Creek or any of the other claims.

Q. Why did you use the words, ^^ something to

prospect our other ground with"?

A. Because I thought there would be something

come up that I could get ahead something on the

ground we had together. I don't see anything

strange in that letter myself. Those were the facts.

I was only interested in the Center Creek property on

the tundra in 1905.

Q. Now, (reading:) ^^I have some hopes of a

claim that Bayne and I have out on the tundra

here; some laymen are on it and they have got into

a little streak of gold-bearing gravel that may turn

out good at any time; it would get me on my feet

next spring and give me a fresh start and something

to prospect our other ground with." Why did you

use the expression all along there ^*my ground,"
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^^my claim" and then in the same connection say

^^ prospect our other ground with"?

A. I have already stated why I have used it.

I can state here that I don't see how I could have

used it in any other way. I was not referring to the

tundra claim with Cap. Bayne then ; I was also refer-

ring to all the ground we had in Alaska he never has

claimed an interest, never has done anything on

any of the other property and I never thought he

could claim an interest in any ground that he has not

got a deed to; I never knew it was possible. For

assessment work on the Kougarok claims I did what

was required by law as annual labor. I did ten

day^s work on each claim, what I considered a

hundred dollars' worth of work on each claim each

3^ear, digging with pick and shovel. I did ten days'

work on each claim for each year up to 1905; a

hundred dollars ' worth on each claim.

Q. Now, did you do ten days' work on each

claim for each year up to until—you didn't do any

work in 1905, did you?

A. Of course, I did
;
yes.

Q. Didn't you relocate them the first of January,

1906?

A. You mix up these dates so constantly.

Q. You didn't do any work on them in 1905, be-

cause you restaked them January 1st, 1906, didn't

you?

A. I didn't go to the Kougarok in 1905, because

I was laid up with rheumatism here in the Avinter
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but I had made prex)arations to look after our

interests up there. I didn't do any work in the

Kougarok except the little work on one claim for

the purpose of keeping people off; I paid a man

to go with me and do a little work there to keep

people off until I could restake them; I just made

a bluff at it. I did not work on those Kougarok

properties in 1906. I haven't done any work on

them yet this year. In 1903 I did just the assess-

ment work on some of the claims and more than the

assessment work on others where I was prospecting.

To the best of my belief, I did two hundred dollars'

worth of work on the Quartz Creek because that

is the one I had the most faith in. I did the

assessment work and some more work. I told you

that I done the assessment work on all the claims

in the Kougarok and also done some extra pros-

pecting on other claims that looked favorable,

and the Quartz Creek property was one of the ones

I did the extra work on. Ten days is considered

assessment work and ten days is what I put in

for it. When I employed others to help me, I hired

men on the creeks. Men I hired I paid five dollars

a day. I was the only man around there that

paid that much. That is what they hired for in

the winter-time if there is anybod}^ to hire them and

in the summer-time. That was what the operators

up there paid men in the summer time, five dollars

a day, and the man who worked for me I offered him

that and he accepted.
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Q. Well, it came up to ten days' work by credit-

ing yourself up with ten days at ten dollars a day?

A. Ten days' work at ten dollars a day was sup-

posed to be assessment work. Ten days' work put

in on a claim was looked upon here throughout the

country here as $100 worth of work.

Q. If you did a couple of days' work, made a

showing, no matter if it was only worth, ten, fifteen

or maybe fifty dollars, yet all the same it w^as con-

sidered to be $100 worth of work for assessment

work ?

A. It all depends on the way you look at it; I

valued my services at ten dollars a day.

Q. Well, if you had valued them at fifty dollars

a day you need only have worked two days, yet you

would have considered that you had done your annual

assessment of $100 worth of work, would you ?

A. No; I can't see it that way. In 1903 I did

the work between September and November, inclu-

sive. In 1904 I did the work from the early part

of November to January and middle of January.

I put in ten days' work on each claim. Wages were

the same that year as they were the year before.

Q. Now, that is all the work you did upon those

claims, is it not ? A. Yes, sir.

Q. That is the work for which you want to charge

up against Mr. Macdonald and Dr. Carter something

like four hundred dollars ?

A. I only charged a hundred dollars a claim and

my expenses up and down to the Kougarok and also

my roadhouse bills.
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Q. Now, you meant to charge them two thirds of

each $100 did you not ? A. Yes, sir.

Q. On each of these nine claims for two years?

A. Yes ; for two years.

Q. Now, how can you make four thousand dol-

lars out of that ?

A. Well, I made out the paper, in case that it

should be wanted, right back beginning from 1900,

w^hen he claimed the partnership w^as made.

Q. You claimed or understood that he claimed

a partnership from all that time, did you?

A. Wh}^, that was what I heard first; that is

what my attorneys told me.

Q. You understood he was claiming a partner-

ship from the time he let you have the Carter money,

did you not ?

A. I understood he was claiming what he had no

right to.

Q. As a matter of fact, you ratified all the ar-

rangements that he had made and subsequently gave

a deed to Carter for a one-third interest in these

properties and gave Macdonald a deed to a one-third

interest also, did you not? A. Yes, I did that.

Q. Why did you do that if they were not entitled

to it?

A. He was entitled to his interest in those nine

claims. I intended him to have it; that is what I

deed them to him for, but to nothing else ; if I had

any other matter come up subsequently, I did not

agree with him that I was going to divide up every-
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thing I ever succeeded in getting in the country,

which seems to be what Mr. Macdonald is trying to

claim. I certainly did not make any such arrange-

ment with those men that I would include them in

every matter.

Q. What did you mean when you told Dr. Carter

in this letter that you felt very thankful for the con-

fidence he had placed in you by entrusting this thou-

sand dollars to your care?

A. Well, he was a stranger to me. We were both

strangers to each other, and I only knew the other

man, Macdonald, owing to the fact that we had been

on the same steamer, and he was going back and forth

here at the time ; and that was the only way that I

could write on the subject. It was perhaps a little

too flowery, but it was only in the way of writing to

a stranger. Well, naturally, Macdonald would give

him to understand that I was to be the one to handle

the money. I would feel, naturally, since we were

strangers, that he had reposed confidence in me
enough to let me take the money, yet I was entitled to

it.

Q. So that was the way you felt that he had re-

posed confidence in you to advance the thousand dol-

lars, because you were the one to handle it?

A. Yes.

Q. Then Carter had reposed confidence in per-

mitting you to handle the thousand dollars?

A. Yes.
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Q. Then he reposed confidence in you to the ex-

tent of allowing you to handle the money in which

he had an interest then ?

A. He had no interest in it, except in the way

that he naturally would derive some benefit from it,

but it was as funds of my own.

Q. Why? A. It was not his money.

Q. Oh, no ; it was your money, was it ?

A. No, it was not my money.

Q. Whose money w^as it ?

A. Well, it was my money, belonging to nobody

else, yet it was going to be used to prospect that

ground for the benefit of us all.

Q. You used two hvmdred and fifty dollars of that

money to buy an interest in a claim of Capt. Bayne

between 5 and 6 on Dahl Creek?

A. No, I didn't.

Q. Where did you get the tv\^o hundred and fifty

that you paid to Bayne ?

A. I had it in my pocket. I got it from my own

work. I didn't use any part of the money I got

from Macdonald to buy the claim from Bayne with.

If I am not mistaken I bought the claim from Bayne

before I got the money from Macdonald. If I am
not mistaken Macdonald handed me the money on

the beach. We were both standing on the beach

when he handed me the money.

Q. Now, isn't it a fact that when you bought that

interest from Capt. Bayne in the fraction between

5 and 6 on Dahl Creek that you took a long envelope
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out of your pocket and counted him out two hundred

and fifty dollars in crisp new notes that never had

been folded?

A. Yes, but w^hat of that? There is plenty of

new bills besides what Macdonald handed me. I had

my own money, other money than what Macdonald

paid me—whatever money I had

—

Q. Didn't you take. out a long envelope?

A. I don't know whether I did or not. I don't

remember that I ever carried my money in an enve-

lope. I remember taking it out of my pocket, taking

a roll of bills out in my hands and counting it out to

him, in his other hand, taking out a bill in this hand

(illustrating) and handing it to him with the other.

Q. Then if Mr. Fell stated on the stand here that

you drew from your pocket a long envelope and took

from it new bills and handed to Mr. Bayne in pay-

ment for this fraction betw^een 5 and 6 on Dahl Creek,

he is mistaken, is he ?

A. New bills—Macdonald only brought me $800

of the thousand ; that is all I got from him.

Q. I am asking you if Mr. Fell is correct in that

you took the money out of an envelope from your

pocket and paid it over to him in new bills, that being

the same money which you got from Macdonald ?

A. Yes, I guess it might be I had that money if

I took it from an envelope; it is possible that it

might be that money that I had in my pocket in that

envelope. Macdonald only brought me eight hun-

dred or the thousand. That was all I got from him.
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Q. Do you deny now that Mr. Fell's statement is

correct ?

A. I do not deny that it is correct. I say I sim-

ply don't know whether it is correct or not. I don't

remember him saying so. It is a matter that I didn't

think worth remembering these long years.

Q. You had the money then in an envelope ?

A. I may have had the money in an envelope, but

I don't remember. I don't know whether it was in

bills either, but I think it was because I remember I

paid it to him in cash.

Q. How long after Macdonald handed you that

money did you buy the interest from Capt. Bayne ?

A. I don't know. I don't know that I remember

exactly when I bought the Capt. Bayne 's interest,

whether it was before or after I got the money from

Macdonald. I could not tell within a month.

Q. Give me your best recollection.

A. I suppose it must have been around July some

time. I got the money from Mac off the first trip, I

think; that would be about the middle of June.

Within a month afterwards I paid the money to

Capt. Bayne.

Q. What moneys did you have at that time, if you

did not have the plaintiffs moneys, the thousand dol-

lars that Macdonald handed .vou ?

A. I don't know. I had plenty of money of my
own. I w^as making ten to fifteen dollars a day

right along every day and I had plenty of money. 1

made money photographing. I don't know how
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much money I had at the time. I don't remember
whether I had as much as five hundred dollars or not.

I don't suppose I had five hundred dollars at that

time of my own money. I had more than one hun-

dred and fifty.

Q. Did you have more than two hundred dollars ?

A. Very likely more than that.

Q. Did you have three hundred ?

A. I may have had.

Q. Did you have four hundred ?

A. I don't know.

Q. Your memory stops right there ?

A. Whether a man knows what money he has at

a particular time four years ago

—

The COURT.—Never mind; there is no question.

Q. You wanted Macdonald to raise this thousand

dollars, or eight hundred, as you claim it to be, be-

cause you needed the money, didn't you?

A. I wanted him to in a way.

Q. Didn't you execute these papers for that pur-

pose ? A. Well, we talked the matter over

—

Q. That you needed the money ?

A. Well, I did
;
yes.

Q. There was no qualification about it. You and

he talked the matter over
;
you needed the money and

had no way to raise it except upon these properties ?

A. Yes.

Q. Well, why don't you say so—it is a fact?

A. I didn't want to have him to take as great an
interest of my own out of it as he did ; in fact because
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I did not want to go down in my own pocket to get the

money to take care of his interests as well as my own,

which I have had to do ever since.

Q. It was for the very purpose of taking care of

those interests that you wanted the money ?

A. Yes.

Q. And it wasn't for the purpose that you could

go out and buy mining claims, was it? A. No.

Q. Now, you say that Mr. Macdonald never sent

you anything at any time up here ?

A. No, sir, he didn't, except what I have told you

to the best of my recollection.

Q. And Mr. Carroll is mistaken about that ?

A. Mr. Carroll is very much mistaken. I am
willing to give the plaintiff credit with a little over,

the thawer and the oil, but I won't give him credit

for a five-cent piece of expense that I ever got from

Mr. Macdonald that I haven't already paid him for,

with the exception of the small parcel—if he wants

[ will give him credit for that.

Q. Why don't you give him credit?

A. I am giving him credit for everything he sent

me, every five-cent piece, but I am not willing to sit

here and listen to him telling of things he brought me
that I paid him the money for over again.

Q. As a matter of fact, you know that he has for-

gotten a lot of things which he brought you and your

family during those years that there is no charge

made therefore?
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A. He may have forgotten a lot of things—it was

for other people here to remember things that I

never got.

,Q. And then, when Mr. CarroZ says that almost

every trip stuff was brought up by Mr. Macdonald

which he delivered to you, he is not telling the truth ?

A. No ; he is not when he says every trip or any-

thing like every trip ; I was not here every trip.

Q. Do you remember having a conversation with

Charles Garfield last sunamer? A. I do.

Q. Do you also remember a conversation with

Johnnie Carro/ about the same period of time ?

A. No, sir; I never had any conversation with

Mr. CarroZ in which the matter was mentioned in my
life of any mining claims.

Q. Then Mr. Carro? is not telling the truth when

he states that ?

A. Mr. CarroZ^ I am very sorry to say—I don't

believe that the matter was ever mentioned between

Mr. CarroZ and I in my life ; I have no remembrance

of it, and when he swears in that way he is trying to

swear untruthfully.

Q. He deliberately falsified, did he ?

A. Yes ; that is the fact, I am sorry to say.

Q. They (plaintiffs' witnesses) are all false?

A. Well, they are not true, that is right. I can't

understand it, but they have testified falsely here.

Q. And you alone are right?

A. Well, I am telling the truth.
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Q. Now, do you remember telling Tom Ross that

Macdonald and you had mining interests together,

were mining partners ?

A. I never talked things over with Tom Ross.

Q. And he is not telling the truth in his testi-

mony ? A. He is not.

Q. Neither he nor CarroZ^ nor Garfield, neither

one of them has told the truth—that is three of them

who have deliberately falsified in their testimony

here ? A. Yes.

Q. You heard the testimony of Mr. Lindsay?

A. Yes.

Q. Is his testimony true or false ?

A. False, it is absolutely false. '

Q. Do you remember Macdonald 's statement as to

your relationship ? A. No.

Q. Well, his statement was that he was to furnish

you with supplies, tools, provisions and things of that

sort that you might need and any money or whatever

you might call upon him for ? A. Yes.

Q. And you were to protect the title to the ground,

prospect and develop them and acquire others and

protect them ; now, is that statement true ?

A. That is Macdonald 's statement, is it not ?

Q. Yes; now follow me, because I want you to

answer : Was that statement true that you were neces-

sarily to look after the claims ?

Mr. RUSTGARD.—I object; it calls for a conclu-

sion of law.

The COURT.—That is matter for argument.
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(Plaintiffs' Exhibit ^^ J" shown to witness.) That

letter is written by me to Mr. Macdonald. (Plain-

tiffs' Exhibit ''J" offered and received in evidence.)

What did you mean by saying here about having to

pay twenty-five dollars a claim, you will be knocked

out altogether ?

A. I meant that it had been hard enough work to

do the assessment work and to make the money for

my expenses also by doing assessment work for other

people, that that was hard enough, and if they passed

this bill that was talked about here a good deal that

winter, to pay twenty-five dollars for each claim as

well, that I would lose the property.

Q. Why didn't you call on Macdonald for more ?

A. I could not. I am afraid it would be calling

upon what would prove a very lame stick indeed.

Q. Did he ever refuse to send you anything that

you asked him for ?

A. He never refused to send anything doesn't go

to show that he would not refuse if I sent to him.

His refusing and his doing are two different things.

I never asked him for any specific article but he

knows very well that I have been at my wits end here

to get along many times.

Q. He has been helping you ?

A. He has not been helping me.

Q. Helped you all you asked for.

A. No, he has not.

Q. Tell me anj^thing you ever have asked him for

that he has not furnished ?
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A. I am not saying that he refused, but he had

never contributed his share towards protecting the

ground.

Q. How much did you ask him for?

A. I never mentioned any specific amount.

Q. He has sent you things and brought you up

things up here every year, has he not?

A. Yes, those things which you have talked about

from the ship's store in the way of a little fresh fruit

once or twdce.

Q. He has not brought you things almost every

trip ?

A. He has not brought the half of what he has

testified to here.

Q. If it became necessary for you to put up

twenty-five dollars cash as assessment work on each

claim you could call upon Carter and Macdonald for

two-thirds of that, could you not ?

A. I suppose so.

Q. Then how could you be ** knocked out alto-

gether"?

A. Because I was making the best showing T

could up here, doing the work to protect the ground

and making a living for my family the best way I

could, and if I had to put up twenty-five dollars in

cash on nine claims, I simply couldn't do it; that was

all. I never asked anything from Carter directly

after the thousand dollars were received, but indi-

rectly I have. I have explained to him my working

and expenses, that I was constantly up against it.
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Q. You will admit you have written him hard-

luek story letters ?

A. Well, so w^ould you too, write letters that way,

I think.

Q. Yet at this same time you were making lots of

money, had no need of money from Macdonald, or

Carter or anybody else ?

A. I was earning my money and it was a good job

I was too.

Q. Then you would not have had such a hard time

to get up your share of the cash on the claims, would

you?

A. I did have hard luck here, taking care of other

people's claims and looking after my family, having

as much sickness as I have had in here, losing m}^

health.

Q. In all your letters you told them how difficult

it was for you to get supplies and how much money it

took to get supplies ? A. I did, many times.

Q. But you never made any demand in all these

letters upon either of them for a cent of money ?

A. Not directly.

Q. And yet you testified here on the witness-stand

that you did ten days' work for a couple of years on

these same claims ?

A. Yes, I did that and some more on some of the

claims. The fraction that I bought from Capt.

Bayne on Dahl Creek was lost through the foreclos-

ure of a mortgage and to make good the two hundred

and fifty dollars, and other money and things which
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I paid for him for the claim, he deeded me his half

interest in the W^^mder Creek claim.

Q. What other things besides the two hundred and

fifty dollars did you pay him?

A. Money that I had let him have; money for

work I had done for him, work repairing the steamer

'^Research." The w^ork I had done for him was

w^orth about seventy-five dollars. That w^as counted

as part of the consideration for the claim. Capt.

Bayne owed me somewhere about four hundred dol-

lars. The seventy-five dollars for work on the ^^ Re-

search" is not included in the four hundred dollars

he owed me—for board and lodging and for good

American hard cash given to him also.

Q. Have you ever made any disposition of this

property or any of them ? A. No.

Q. None of them ? A. No, sir.

Q. None at all?

A. At least—how do you mean, disposition

—

there's a lay let on one of them.

Q. Have you granted any deeds to any of them?

A. No.

Q. No?

A. No more than I have this lay let on the Mary's

Gulch claim.

Q. That is the only thing that you have done in re-

gard to any of these properties?

A. That is all I can think of.

Q. You have made no disposition of these claims

at all?
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A. Not that I know of—I didn't execute any pa-

pers—not that I know of—not that I can think of.

Q. Did you ever sell any of them ?

A. O, yes; wait a minute, I forget; I did, too.

Q. How many ? A. Three.

Q. What did you get for them?

A. They're down for a thousand dollars apiece if

I get anything for them.

Q. How much apiece ?

A. A thousand dollars apiece.

Q. Who did you sell them to ?

A. This here—I have forgotten his name—I have

given an option on them to a man by the name of

Hutchins—I believe that's his name—together with

some other property ; he was working for the North-

western Commercial Company. I understood he was

working for them at the time.

Q. Who was the party to whom you executed this ?

A. Hutchins was the man's name.

Q. You executed a deed or option, did you?

A. I gave him an option on three claims, included

them with another bunch of property.

Q. Executed it to a man by the name of Hutchins ?

A. Yes.

Q. For the purchase of three of them under the

option ? A. Yes.

Q. You are sure of that?

A. Well, as well as I can recall, the way it was

represented to me. He is the man that is responsible

to me for the money if the claims are taken.
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Q. You are sure he was the grantee?

A. It was to the Northwestern Commercial Com-

pany.

Q. Are you sure of that?

A. No, it was to the Guggs (meaning the Guggen-

heimers).

Q. Now, didn't you sell those claims to the Dahl

Creek Mining & Trading Company.

A. That might be the name of the corporation,

I never asked about that. I understood he was the

man who was representing the Guggenheimers ; he

said he was working for the Northwestern Commer-

cial Company, but he was said to be the man that was

up in that country representing the Guggenheimers,

acquiring properties up there this summer.

Q. Well, you signed this paper which you say was

an option?

A. Yes, I signed the paper. I didn't pay much

attention to the names. I understood from others

who they were and I signed this option. I thought

it was time enough to enquire when the deal was

consummated.

Q. Why did you claim that you had never heard

of the Dahl Creek Mining & Trading Company?

A. I don't know.

Q. Isn't that the option you gave (producing pa-

per) ?

A. I don't know. I might not have the name of

the corporation right—I didn't pay any attention

to the name—I didn't notice it, if I did I had forgot-

ten it.
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Q. This is the paper, is it not? A. Yes.

Q. Now, you only executed this just recently, did

you not? A. Yes.

Q. Just last month, was it not ?

A. It shows the exact date.

Q. You remember you were to get a thousand

dollars apiece for the properties if the sale wasn't

stopped, don't you? A. Yes, I do.

Q. Now, you didn't tell Macdonald and Carter

anything about that, did you ?

A. I never have spoken to either one of them. I

really don't want to speak to either, under the cir-

cumstances.

Q. How did you undertake to sell their interests?

A. Because I have a power of attorney.

Q. But you never have spoken to them about

selling their interests ?

A. No. I wanted to get rid of the property as

quickly as ever I possibly could and finish up all

this partnership just as quickly as possible.

Q. Didn't propose to say anything to them about

it, though?

A. Most decidedly they shall know a^ soon as

ever I sell any of these claims; they are entitled to

their share of the proceedst from those claims aftfter

they have settled with me ; they will know all about

it then. Mr. Fell will settle their claim in full.

Q. You have sold how many of them ?

A. Three of theirs. I restaked the Belmont Point

fraction because I thought Macdonald proposed tak-

ing it away from me.
'
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Q. Still, when you restaked the claims in the

Kougarok you staked them in your name ?

A. I staked them, some of them, in his name. I

didn't stake them in my name; I would have staked

them in my name if I could.

Q. Why did you not wait until they were vacant ?

A. Because they were trying to take them away

from me.

Q. After you entered into this form of partner-

ship with Dr. Carter and Mr. Macdonald, instead

of dividing up the claims you thought it a good

scheme to go in and restake these claims and put the

locations on record? A. Yes, I did.

Q. And still you insist and want to be under-

stood that you were a member of the partnership

and caused a cloud to be cast upon the title to the

properties by restaking them ? A. Yes.

Q. What did you do that for ?

A. So as to save my interest in case anything

came up.

Q. How could you save your interest?

A. Because that claim—I claim those claims now

upon a location.

Q. How did you come to restake the Belmont

Point Fraction?

A. I forget who it was told me to restake it, but

I was told I could save it in that way, by having it

restaked by some one else. I don't remember who

it was that told me now. Macdonald had restaked

the property, so I heard.
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(Testimony of Thomas A. Whistler.)

Q. You had some other man than Macdonald and

Carter to stake it?

A. I don't know—I know there is a whole lot of

dirty work being done, and to protect myself I had it

staked by another man.

Q. What kind of dirty work ?

A. This lawsuit.

Q. This is dirty work, is it? A. Yes.

(Plaintiffs' Exhibit ^^K" shown to witness.)

That is one of my letters to Carter.

(Plaintiffs' Exhibit *^K" offered and received in

evidence.)

Q. You state that you are going to do assessment

work for a firm, but you want to devote your time to

the development of our claims. Didn't you state that

to Carter?

A. Well, I might have a motive in saying it.

Q. You had a motive in every letter you wrote ?

A. Yes.

Q. What was the motive ?

A. To try to get them to put up for their share

of the work.

Q. Did you ever ask them for it?

A. I directly asked them in this way—they knew

I was doing the work and needed their share and

that they owed it to me.

Q. Well, answer the question; did you ever ask

them for it? A. Yes.

Q. When? A. In those letters.

Q. Show it to me in that letter where you asked

them for it.
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(Testimony of Thomas A. Whistler.)

A. I said in that letter I was very sorry I had to

go and do outside work, and that I could not pros-

pect these claims as I wished. When a man writes

that way to me in a letter I certainly know he

needs money, and if I owe it to him I take it that

that is a pretty straight demand, and he never sent

me five cents. It is about the same thing as asking, I

take it.

Q. This statement that you made to Dr. Carter

was for the purpose of getting something from him

and for the purpose of deceiving him ?

A. No, sir ; not to deceive him at all.

Q. But for the purpose of making him ^^pony

up" and be more liberal to you? A. Yes,

(Plaintiff's Exhibit ^^L" offered and received in

evidence.)

That is one of my letters to Carter, March,

1905.

Q. Now, in that letter you say, ^^Unfortunately

the very things I came up into this country for I

don't seem to be able to do. There is one thing cer-

tain, that when once a man is married he ought to

make up his mind to keep his nose down to the grind-

stone and to let other things alone. All that I have

been able to do so far is to keep a roof over my wife 's

head and food and fuel in it, while lot.s of single fel-

lows I know has practically made their fortunes since

I came here and have money to throw away every day

in the week"; now, is that statement true?

A. In a way.

Q. Now, the statement you made in the letter to
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(Testimony of Thomas A. Whistler.)

Dr. Carter acknowledging the receipt of the thou-

sand dollars which Macdonald gave you—you saw

that letter, did you not?

A. Yes; Mac didn't give me a thousand dollars,

however.

Q. Well, you stated in the letter that he did, didn't

you ; was the statement true ?

A. If I told Dr. Carter I got a thousand dol-

lars I told a lie—because I didn't.

Q. That's all I want to know about it. What

did you get it for ?

A. To prospect with. Macdonald sent me a

thawer, but he did not send me oil. The six cashes of

oil I got off the ^^ Centennial" I paid for; I paid for

it with my own money. I didn't use the thawer after

I got it because I had no fuel. There is no use dig-

ging along unless you have got a few hundred dol-

lars in your pocket. No use trying to use a thawer

wdthout plenty of fuel in the first place, and in the

second place it is time enough for a thawer after you

have anything to do with it. For my part, I was

anxious to get out and do something that winter,

but what with my troubles here, my wife sick on my
hands and no one to take care of her, I had no use

for a thawer until I had something to work it with.

I had enough to do to take of their claims and to take

care of my own troubles since I got the thawer, with-

out using it.

Q. Now, I would like to ask you about the man
who aaked you to record this claim on No. 6 Wonder.
What was his name?
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(Testimony of Thomas A. Whistler.)

A. To tell you the candid truth, I cannot tell you

his name now. I heard afterwards he died, but I

don't know his name.

Q. (Reading from Ex. ^^A.") ^^With regard to

myWonder Creek property, * * ^ I am going to

do just what I planned out to do as soon as I found

it was likely to bring me in a little money, and that

is to refund Carter his thousand dollars." What

did you mean by that ?

A. Well, I wrote that; that is the truth ; I didn't

make it up.

Q. Well, you say ^^made up my mind as soon as

I found out it was likely to make me a little money."

Why did you make up your mind at that particular

time to refund the thousand dollars to Carter?

A. Because I didn't in the start consider that

they had anything to do with this claim (their thou-

sand and three hundred dollars) in this claim if it

turned out well.

Q. You got the thousand dollars from Carter in

1903 ? A. Yes.

Q. And you got these claims in 1904 ?

A. Yes.

Q. After you got these moneys you deceided, you

decided the next year to refund Carter his thousand

dollars and Macdonald his three hundred? .

A. When they commenced to show traces of some

money. When I began to get some money out of

these claims I thought I will now be able to pay Car-

ter and Macdonald, and they would not be anything
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(Testimony of Thomas A. Whistler.)

out on my judgment of the country, and when I get

something out of the Kougarok, which I have al-

ways had a great deal of faith in, then there may

be something to divide up. I thought it would be

only honorable

—

Q. You didn't limk it would be honorable to di-

vide up until you got it out of the Kougarok ?

A. I can only give the same answer.

Q. You have no further explanation to give of

that?

(No answer.)

Q. You considered all of your transactions be-

tween yourself and Carter were honorable transac-

tions? A. Most assuredly.

Q. Then if you considered that they had all beem

honorable transactions,why did you consider it honor-

able to hand back the thousand dollars just at the

time when the first claim began to be producing ?

The COURT.—I don't think you need go into that.

The WITNESS.—I want to reply to Mr. Reagan.

My only reason was exactly the same reason I have

stated here, that he was out his thousand dollars and

that if I refunded that to him he was nothing out, if

nothing in; and I thought when I wrote this letter

to Macdonald that perhaps I had not stated it in the

right wa^^ and after I wrote it I read it over to my
wife and she said, ^* That's not business," and she

said nobody could expect me to do that, but because

Carter had sent the money and he was a stranger to

me, and I didn't like to feel that he was out anything
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(Testimony of Thomas A. Whistler.)

on the venture and I still had hopes of the Kougarok

producing something for them—that is the only rea-

son I wrote as I did.

(Cross-examination closed.)

Q. Well, you never did hand back his thousand

dollars, though, did you?

A. That is true. He ij^i demanding a one-third

interest in all this property which I consider is ab-

solutely my own.

Q. Did he ever ask you to refund it?

A. No, not at all.

Q. It was your own suggestion?

A. Entirely so.

(Defendant offered in evidence Defendant's Ex-

hibit 2, which was duly received.)

Mr. RUSTGAED.—I desire to make a motion, if

the Court please ; this is the first opportunity I have

had since the power of attorney from Whistler to

Macdonald was- introduced. It came out in the evi-

dence of Macdonald, the plaintiff in the case as to

what authority he had from Whistler to dispose of

these properties, and I ask that the testimony all

concerning that be stricken from the record, for the

reason that it is a variance and in conflict with the

terms of the power of attorney signed, sealed and

delivered.

Mr. REAGAN.—We resist the motion.

The COURT.—Motion overruled.

To which ruling defendant Whistler then and

there excepted, and which exception was duly al-

lowed by the Court.



184 T. A, Whistler vs.

(Testimony of Thomas A. Whistler.)

(Defendants' Exhibit No. 3 offered and received

in evidence.)

Defendant T. A. WHISTLER recalled.

(Question by Mr. RUSTGARD.)
Will you please state the items to the Court which

enter into the expense account referring to the nine

claims in question during the latter part of the year

1903 ? Go over the whole bills and give each item.

Mr. REAGAN.—It is immaterial and incompe-

tent.

The COURT.—He has not stated that he has any

bills nor do I think I care to sit here while he goes

over and over these items which he has already stated

the bare facts concerning, and which he says he has

none of the bills or vouchers.

Mr. REAGAN.—We object to the witness going

into this matter. I do not see the relevancy of this

testimony.

The COURT.—I think we had better leave this for

the argument. Suppose as you have that statement

made out you just put the statement itself in evi-

dence and the Court will undertake to pass upon it

without your going into the detail of it.

(Paper referred to marked ^^Defendants' Exhibit

No. 4" and received in evidence.)

The above statement was made by the witness this

morning for the purpose of testifying therefrom.

Q. I wisiii you would state what that Exhibit No.

4 is.
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(Testimony of Thomas A. Whistler.)

A. These are the items of expense, my expenses

of work and everything in the year 1903 in connec-

tion with the nine claims of Carter and Macdonald

or which they were intersted in. On page 10 are the

items and list of expenses which I had to pay for

work done and everything in connection with the

Carter and Macdonald interests in the year 1904.

Q. You state that this, referring to Defendants'

Exhibit No. 4, is a correct statement?

A. I say that is a correct statement, sir, abso-

lutely, and I have since remembered other things

that are not included there, for which I have made no

claims.

Mr. RUSTGAED.—With this statement admitted

in evidence, we rest.

The foregoing is all the evidence introduced by de-

fendants, wherefore

Defendants rested.

[Recitals Relative to Testimony, Evidence, Argu-

ment, Further Evidence, etc.]

No further testimony was offered and the taking

of evidence was closed, whereupon the cause was set

for argument for Monday, the 10th day of Septem-

ber, 1907, at 8 o'clock P. M.

Said cause came up for argument at 8 o'clock P.

M., Monday, September 10th, whereupon the follow-

ing proceedings were had

:

Mr. REAGAN.—We wish to offer some further

evidence in rebuttal and I ask permission to call Mr.

Watte to the witness-stand.



186 T. A. Whistler vs.

(Testimony of Watte.)

Mr. RUSTGAED.—We object to any further tes-

timony being taken because all the evidence in this

case has been closed and this is the time it was set for

argument. Moreover, the defendant Whistler is not

in court, but absent at this time, and I will not be in

position to cross-examine any new witnesses called

to testify for the plaintiffs. I informed Mr. Whist-

ler that his presence was not needed as no more evi-

dence was to be taken and he is out on the creeks look-

ing after some of his interests.

By the COURT.—The objection is overruled. It

was the defendant's duty to be here at all times.

Plaintiffs may introduce further evidence.

To which ruling defendant Whistler then and

there excepted, and which exception was then and

there duly allowed by the Court, whereupon

WATTE was called as a witness in rebuttal

by plaintiffs and testified as follows

:

I am the same Watte referred to by Whistler. I

met Mr. Whistler in Hongkong and did not arrange

with him to go to Alaska until several months after

he had left the steamship *^Tacoma." I met him in

Nome in 1900, but he did not pay me any money at

all that summer. I know the Belmont Point Frac-

tion. I know that no assessment work was done on

that claim for the year 1906, and that it was open for

location when Macdonald located it this summer.

He located it this year before Whistler or any man

sent by him or anybody else relocated the claim.
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Defendant Whistler appeared in court after close

of testimony and during arguments before session of

court closed.

The above was all the evidence offered by plain-

tiffs, whereupon plaintiffs rested and the case was

closed.

[Motion to Strike Certain Evidence, etc.]

Mr. EEAGAN.—Plaintiffs now move that all the

evidence of the defendant as to defendant Whistler's

expenses incurred in looking after, working or tak-

ing care of or in any way had with reference to the

Wander Creek properties, to wit: No. 5 Wander and

No. 6 Bench, the claims involved in this action, be

stricken from the records, for the reason that the

same is not pleaded. The defendant's answer does

not set up any counterclaim for any expenses con-

nected with those properties.

By the COURT.—The motion is granted. The

evidence may be stricken out.

To which ruling the defendant Whistler then and

there excepted and which exception was duly allowed

by the Court.

The case was then argued by the respective counsel.
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In the District Court, District of Alaska, Second

Judicial Division.

R. G. McDonald and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

Order [Directing Payment of $2400 to T. A. Whis-

tler].

This cause came duly on for trial before the Honor-

able Alfred S. Moore, District Judge for the District

of Alaska, Second Division, at the courthouse in th^

city of Nome, District of Alaska, on the 27th day or

September, 1907, and it having been argued and sub-

mitted to the Court on the 30th day of September,

1907; and

It appearing to the Court that there are now in the

hands of the Alaska Banking and Safe Deposit Com-

pany, pursuant to order of this Court, some fourteen

thousand dollars ($14,000), in gold and gold-dust,

held by the said Alaska Banking and Safe Deposit

Company to abide the order of this Court herein

:

And whereas it appears that the amount so held is

approximately $2400.00 in excess of the maximum
amount claimed by the plaintiffs herein ; and

Whereas it appears that though $2400.00 of such

funds so held by the said Alaska Banking and Safe

Deposit Company be released and given over to the

defendant T. A. Whistler there are yet ample funds
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to protect the plaintiffs herein, even if they should

be entitled to all they demand;

Now, therefore, It is hereby ordered that the

Alaska Banking and Safe Deposit Company release

and give to the said defendant, T. A. Whistler, the

sum of twenty-four hundred dollars, out of the gold

and gold-dust held by it pursuant to the order of the

Court herein.

Dated this the 3d day of October, A. D. 1907.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G. Mc-

Donald et al.. Plaintiffs, vs. T. A. Whistler et al., De-

fendants? Order Releasing Part of Deposit. Filed

in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Oct. 3, 1907. Jno. H.

Dunn, Clerk. By , Deputy. John Rust-

gard. Attorney for Deft. Whistler. Comp. Vol. 5,

Orders and Judgments, p. 486.

[Order Directing Deposit Company to Render a

Statement, etc.]

In the District Court in and for the District of

Alaska, 2d Division,

R. G. MACDONALD et al.

V.

T. A. WHISTLER et al.

It appearing to the Court from the evidence in the

above cause that there is on deposit in the Alaska
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Bank & Safe Deposit Company a quantity of gold-

dust, there deposited under the order of this Court,

being royalties from the Whistler Bench and No. 5

Wonder Creek, and the parties hereto consenting

and desiring that the same shall be assayed and

melted by said bank, it is now

Ordered that said Alaska Banking & Safe Deposit

Company assay and melt said gold-dust, and render

a statement to the parties for the use of the court,

showing the total amount of dust received, the assay

value thereof, the amount delivered to T. A. Whsit-

ler under the order of this Court, the amount of the

banks ' charges for assaying and melting, and the net

proceeds thereof after deducting the said expenses of

the bank to be deposited in said bank as cash, sub-

ject to the further order of this Court ; also said Bank

shall deliver to the Court a statement of the total

amounts had by T. A. Whistler through said Bank

on account of said royalties, before as well as since

the beginning of this suit.

Done at Nome this 8th day of October, 1907.

ALFRED S. MOOEE,
Judge.

[Endorsed] : #1709. R. G. Macdonald et al. vs.

T. A. Whistler. Filed in the Office of the Dist.

Court of Alaska, Second Division at Nome, Oct. 8,

1907. Jno. H. Dunn, Clerk. By , Dep-

uty. Vol. 5, Orders and Judgments, p. 496. Comp.

McB.
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[Statement of Deposit Company.]

THE ALASKA BANKING AND SAFE DE-

POSIT CO.

Nome, Alaska, Oct. 11th, 1907.

R. G. Macdonald et al. and T. A. Whistler et al.,

Nome, Alaska.

Gentlemen : In accordance with an order of the

Court, dated Oct. 8th, 1907, we make you the follow-

ing statement covering the gold-dust deposited with

this bank, under order of the Court, in the case of

R. G. Macdonald et al. vs. T. A. Whistler et al

:

Under order of the Court, dated Oct. 3d, 1907,

directing us to pay $2,400.00 to T. A. Whistler,

out of the dust held by us in the case in ques-

tion, we melted and assayed 147 oz., per assay cer-

tificate No. 5349, herewith attached, showing a gross

value of $2,672.90

Less 21/2 % charges 66.80

Showing a net value of 2,606.10

Paid T. A. Whistler, $2,400.00, less 21/2 % • .$2,340.00

Placed in a certificate of deposit, payable to

the order of the Court $266.10

$2,606.10

Twenty-four hundred dollars was paid to T. A.

Whistler, less the proportionate share of the 21^ %,
amounting to $60.00 ; therefore he was paid net $2,-

340.00.

Under order of the Court dated Oct. 8th, 1907, we
melted the balance of the dust held by this bank in the
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case of R. G. McDonald et al. vs. T. W. Whistler et

al., per five assay certificates herewith attached

:

Gross Value of assay certificate No. 5377. . .$2,519.07
u u u u << 537g_
a u u u u 5379
u ,i a a u 538o_
ii ii ti U " 5381.

580.26

249.35

261.60

9,118.31

12,728.59

Less charges, 21/2 % 318.19

Net value placed in certificate of deposit. . . . 12,410.40

To sum up, we hold our certificate of deposit No.

31145, for $266.10, payable to the order of the Dis-

trict Court, District of Alaska, being the net proceeds

of gold melted and assayed as shown by our assay cer-

tificate No. 5349, after $2,400.00, less the bank

charges, was paid to T. A. Whistler, under order of

the Court dated Oct. 3d, 1907. We also hold our

certificate of deposit No. 31,091, for $12,410.40, pay-

able to the order of the District Court, District of

Alaska, said amount being the net proceeds of the

gold-dust melted and asayed under order of the

Court dated Oct. 8th, 1907, and as shown by our as-

say certificates No. 5377—9—80 and 81.

Very truly yours,

F. H. THATCHER,
Cashier.

[Endorsed] : #1709. Dist. Ct. Alaska, 2d Div.

R. G. Macdonald et al. v. T. A. Whistler et al.

Statement of Royalties, etc. Made by Bank Under
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Order of Court. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division at

Nome. Dec. 14, 1907. John H. Dunn, Clerk. By
, Deputy. McB.

No. 5349 GOLD BULLION deposited at The Alaska Banking and Safe Deposit Co., the

day of Oct. 4, 1907, by T. A. Whistler

Under Order of Court.

Wt. before Melting Wt. after Melting Fineness Value per oz.

Description Ounces Dec. Ounces Dec. Gold Silver Dollars Cts.

Ret. 147 143 70 897y2 96 18 60 Total Value $ 2672.90

Charges 66.80

2340
Advanced T. A. Whistler 266 10

C. D. order of Court

Above is my report of assays and charges.

Net 2606.10

B. E. TRENGOVE
Assayer.

No. 5377 GOLD BULLION deposited at The Alaska Banking and Safe Deposit Co., the

day of Oct. 9, 1907, by Nas, Borscheim & Stolsmark—To the Order of Court.

Wt. before Melting Wt. after Melting Fineness Value per oz.

Description Ounces Dec. Ounces Dec. Gold Silver Dollars Cts.

Ret. 145 60 135 80 895 98 18 55 Total Value $ 2519.07

Charges 62.97

Above is my report of assays and charges.

16/86

Net 2456.10

R. E. TRENGOVE
Assayer.

No. 5378 GOLD BULLION deposited at The Alaska Banking and Safe Deposit Co., the

day of Oct. 9, 1907, by D. L. Fell, To the order of the Court.

Wt. before Melting Wt. after Melting Fineness Value per oz.

Description Ounces Dec. Ounces Dec. Gold Silver Dollars Cts.

Dust 35 23 31 30 894 1/^ 98 18 539 Total Value $ 580.26

Charges 14.51

Above is my report of assays and charges.

16.05

Net 565.75

R. E. TRENGOVE
Assayer.

No. 5379 GOLD BULLION deposited at The Alaska Banking and Safe Deposit Co., the

day of Oct. 9, 1907, by A. D. Andrews To the order of the Court.

Wt. before Melting Wt. after Melting Fineness Value per oz.

Description Ounces Dec. Ounces Dec. Gold Silver Dollars Cts.

Dust 14 50 13 55 888 98 18 40 Total Value $ 249.35

Charges 6.25

Above is my report of assays and charges.

16.76

Net. 243.10

R. E. TRENGOVE
Assayer.

No. 5380 GOLD BULLION deposited at The Alaska Banking and Safe Deposit Co., the

day of Oct. 9, 1907, by Nas & Oleson To the order of the Court.

Wt. before Melting Wt. after Melting Fineness Value per oz.

Description Ounces Dec. Ounces Dec. Gold Silver Dollars Cts.

Dust 15 12 14 15 892 100 18 489 Total Value $ 261.60

Charges 6.50

Net. 255.10
II . t 3 _i T> TTi m-DTrxTor^inr
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No. 5381 GOLD BULLION deposited at The Alaska Banking and Safe Deposit Co., the

day of Oct. 9, 1907, by Andy Anderson To the order of the Court.

Wt. before Melting Wt. after Melting Fineness Value per oz.

Description Ounces Dec. Ounces Dec. Gold Silver Dollars Cts.

Dust 509 50 491 30 895V^ 96 18 559 Total Value $ 9118.31

Charges 227.96

Net. 8890.35

Above is my report of assays and charges. R- E. TRENGOVE
17,44 Assayer.

[Objections of T. A. Whistler to Findings of Fact and

Conclusions of Law.]

The cause again came duly on to be heard in the

above-named court on Saturday, the 14th day of De-

cember, 1907, for the settlement of the findings of

fact and conclusions of law herein, pursuant to the

Rules of this Court.

That then and there the defendant Whistler, by his

attorney, John Rustgard, objected to the following

finding, to wit

:

That at the time of said purchase and the accep-

tance of one-half thereof by Whistler, he. Whistler,

also agreed with Macdonald to acquire other mining

properties in the said Division and District of Alaska

and to oversee, prospect and develop the same, in all

of which Whistler and Macdonald were to be equally

interested, and Macdonald also agreed to furnish

Whistler supplies, equipment, provisions and money,

when needed, to help Whistler out in a general way,

so that Whistler would be able to attend to the mu-

tual interests of himself and Macdonald when not at-

tending to his (Whistler's) other business of photog-

raphy, etc. ; for the reason that the same is contrary

to law, is not supported by or justified by the facts

and evidence, and is ^ mixture of findings of fact and
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conclusions of law, which objection was then and

there overruled by the Court and the said finding duly

allowed and approved; to which ruling defendant

Whistler then and there excepted and which excep-

tion was duly allowed by the Court.

Defendant Whistler then objected to the following

finding, to wit:

That pursuant to their agreement from the time

thereof up to June 16th, 1903, Macdonald furnished

everything to Whistler which AVhistler asked for, and

more than Whistler asked for, amounting in value to

over five hundred dollars ($500.00), for the reason

that the same is not justified by the evidence, is con-

trary to law and is a mixture of findings of fact and

conclusions of law, which objection was then and

there overruled by the Court and said finding allowed

and approved, and to which ruling defendant Whist-

ler then and there excepted and w^hich exception w^as

duly allowed by the court.

That immediately thereupon defendant Whistler

moved that the said finding

:

That pursuant to their agreement from the time

thereof up to June 16th, 1903, Macdonald furnished

everything to Whistler which Whistler asked for, and

more than Whistler asked for, amounting in value to

over five hundred dollars ($500.00),—be made more

specific by setting out the specific and particular

items which the Court considers as entering into the

aggregate sum of $500 mentioned in said finding,

which motion was overruled and which ruling was

duly excepted to by defendant Whistler, which excep-

tion was duly allowed by the Court.
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Defendant Whistler then objected to the following

finding, to wit

:

That this arrangement was to continue until

Whistler and Macdonald ^^made a little stake, or

had something to divide," after which they were to

divide up and then remain together or separate just

as they should agree, for the reason that the same is

not justified by the evidence, is contrary to law and

is a mixture of findings of fact and conclusions of

law, which objection was then and there overruled

by the Court and the said finding settled and ap-

proved, to which ruling defendant Whistler then

and there excepted and which exception was duly

allowed by the Court.

Defendant Whistler then objected to the follow-

ing finding:

That up to the 16th of June, 1903, Whistler had

acquired by locations under the United States min-

ing laws, pursuant to this agreement, some eight

claims in his own name and one in Macdonald 's

name in said District and Division, other than the

interest first purchased by Macdonald, for the reason

that the same is not justified by the evidence, is con-

trary to law, and is a mixture of findings of fact and

conclusions of law, which objection was then and

there by the Court overruled and the said finding ap-

proved and allowed; to which ruling defendant

Whistler then and there excepted and which excep-

tion was duly allowed by the Court.

Defendant Whistler then objected to the following

finding

:
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That the plaintiff Macdonald and the defendant

Whistler formed about the end of the year 1900, a

mining co-partnership, to do a mining business in

the Second Division of the District of Alaska, and to

continue at will, and that they were mining partners

from said time until June 16th, 1903, for the reason

that the same is not justified by the evidence, is con-

trary to law, is not justified by the findings of fact

and is a mixture of findings of facts and conclusions

of law, which objection was then and there overruled

by the Court and the said finding approved and al-

lowed, and to which ruling defendant Whistler then

and there excepted and which exception was duly al-

lowed by the Court.

Defendant Whistler then objected to the following

finding

:

That they were each entitled during the continu-

ance of said partnership to an undivided one-half in-

terest in all of the mining properties acquired by

Whistler in said District and Division, and of the

rents, issues and profits thereof, to wit, said nine

properties, for the reason that the same is not jus-

tified by the evidence, is contrary to law and is not

justified by the findings of fact and is a mixture of

findings of facts and conclusions of law, which ob-

jection was then and there overruled by the Court

and the said finding or conclusion above set out ap-

proved and allowed by the Court, to which ruling de-

fendant Whistler then and there excepted and which

exception was duly allowed by the Court.

Defendant Whistler then objected to the following

finding or conclusion

:
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That it was the duty of Whistler to so acquire and

protect the title to, and prospect and develop to what

extent he could the said properties for the said part-

ners in consideration of the contributions made by

Macdonald; for the reason that the same is not jus-

tified by the evidence, is contrary to law, is not jus-

tified by the findings of fact, and is a mixture of find-

ings of fact and conclusions of law, which objection

was then and there overruled by the Court and the

said conclusion or finding allowed and approved, to

which ruling the defendant Whistler then and there

excepted, which exception was duly allowed by the

Court.

Defendant Whistler then objected to the following

finding

:

That in the fall of 1902, Whistler requested Mac-

donald to dispose of an undivided one-fourth interest

in their said partnership properties for the purpose

of raising thereon the sum of eight hundred ($800.00)

dollars with which to furrher develop their said prop-

erties, for the purposes of their partnership ; for the

reason that the same is not justified by the evidence,

is contrary to law and is a mixture of findings of facts

and conclusions of law, which objection was then and

there overruled by the Court and the said finding ap-

proved and allowed, to which ruling defendant

Whistler then and there excepted and which excep-

tion was duly allowed by the Court.

Defendant Whistler then objected to the following

finding

:

That Macdonald agreed, if possible, to dis-

pose of a one-quarter undivided interest in their
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said properties for the puipose of raising said sum

for said purpose ; for the reason that the same is not

justified by the evidence, is contrary to law and a mix-

ture of findings of facts and conclusions of law,

which objection was then and there overruled by the

Court and the said finding approved and allowed, to

which ruling defendant Whistler then and there ex-

cepted and which exception w^as duly allowed by the

Court.

Defendant Whistler then objected to the following

finding

:

That subsequently Macdonald represented to the

plaintiff, F. J. Carter, the arrangement then exist-

ing between himself, Macdonald, and Whistler, stat-

ing to Carter that Whistler was to look after the

properties then o^^Tied by himself and Whistler, and

to acquire other properties and to oversee, prospect

and develop the same for their joint benefit as part-

ners, and that if he. Carter, would contribute to them

the sum of $800 it wof/d be used for the purposes

mentioned, and that Carter w^ould be entitled to a

one-fourth interest in their enterprise, as well as in

the properties already acquired by the partnership

of Macdonald and Whistler as in whatever other

mining properties Whistler thereafter acquired in

said District and Division during the continuance of

their arrangement; for the reason that the same is

not justified by the evidence, is contrary to law and

is a mixture of findings of facts and conclusions of

law, which objection was then and there overruled by

the Court and said finding allowed and approved, to
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which ruling defendant Whistler then and there ex-

cepted and which exception was duly allowed by the

Court.

Defendant Whistler then objected to the following

finding

:

That Carter accepted this proposition and for-

warded to Macdonald for the use of the enterprise

one thousand dollars, instead of eight hundred dol-

lars; for the reason that the same is not justified by

the evidence and is contrary to law and is a mixture

of findings of facts and conclusions of law, which ob-

jection was then and there overruled by the Court

and said findings allowed and approved, and to which

ruling defendant Whistler then and there excepted,

and which exception was duly allow^ed by the Court.

Defendant Whistler then objected to the following

finding

:

That on the 16th day of June, 1903, Macdonald

handed over to Whistler said sum of one thousand

dollars so paid by Carter and communicated to

Whistler the understanding had in regard thereto be-

tween himself and Carter, to which Whistler agreed

and accepted the one thousand, and further agreed

with Macdonald that he and Macdonald should make

Carter's interest in the enterprise an equal third

with them, instead of one-fourth, in view of Carter's

having paid in one thousand dollars instead of eight

hundred dollars, and this was communicated by Mac-

donald to Carter, who accepted the same; for the

reason that the same is not justified by the evidence,

is contrary to law and is a mixture of findings of
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facts and conclusions of law, which objection was

then and there overruled by the Court and the said

finding allowed and approved, to which ruling de-

fendant AVhistler then and there excepted, and which

exception was duly allowed by the Court.

The defendant Whistler then moved the Court

that said finding, to wit

:

That on the 16th day of June, 1903, Macdonald

handed over to Whistler said sum of one thousand

dollars so paid by Carter and communicated to

Whistler the understanding had in regard thereto be-

tween himself and Carter, to which Whistler agreed

and accepted the one thousand, and further agreed

\\dth Macdonald that he and Macdonald should make

Carter's interest in the enterprise an equal third

with them, instead of one-fourth in view of Carter's

having paid in one thousand dollars, instead of eight

hundred dollars, and this was communicated by Mac-

donald to Carter, who accepted the same ; —be made

more specific by stating how much, if any, of the one

thousand dollars mentioned in said finding was paid

to said Whistler in cash or currency, and how much,

if any, was paid in goods, wares and merchandise,

which motion was overruled by the Court and which

ruling defendant then and there excepted to, and

which exception was duly allowed by the Court.

Defendant Whistler then objected to the following

finding

:

Tliat during the said year of 1903 and the years

1904 and 1905, in addition to the $1,000 paid in by

Carter, Macdonald furnished further supplies,



202 T. A, Whistler vs,

money, and its equivalent to Whistler for the use of

the enterprise in the sum of $722.00 ; for the reason

that the same is not justified by the evidence, is con-

trary to law and is a mixture of findings of facts and

conclusions of law, which objection was then and

there overuled by the Court, and said finding allowed

and approved, to which ruling defendant Whistler

then and there excepted, and which exception was

duly allowed by the Court.

Defendant Whistler then moved the Court that the

said finding, to wit

:

That during the said vear of 1903, and the vears

1904 and 1905, in addition to the $1,000 paid in by

darter, Macdonald furnished further supplies,

money and its equivalent to Whistler for the use of

the enterprise in the sum of $722.00,—be made more

specific by specifying in detail the various items

which the Court takes into consideration as constitut-

ing the various parts which constitute in the aggre-

gate the sum of $722.00, mentioned in said finding,

which motion was overruled by the Court, and to

which ruling defendant Whistler then and there ex-

cepted and which exception was dul}^ allowed by the

Court.

Defendant Whistler then objected to the following

finding

:

That in the early part of the year 1904, Whistler

acquired the legal title to a placer mining claim sit-

uate on AVonder Creek, in the Nome Mining District,

2d Division, Alaska, known as claim No. 5 on

Wonder Creek, and also an undivided one-half in-

terest in another placer mining claim known as the
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First Tier Bench, Right Limit, on said Wonder

Creek, the latter also known as the Whistler Bench

claim ; for the reason that the same is not justified by

the evidence, is contrary to law, and is a mixture of

findings of facts and conclusions of law, which objec-

tion w^as then and there overruled by the Court and

said finding allowed and approved, to which ruling

defendant Whistler then and there excepted, and

which exception was duly allowed by the Court.

Defendant Whistler then objected to the following

finding

:

That the claim No. 5 Wonder Creek was acquired

by Whistler by the location thereof under the United

States mining laws, said location having been made

bv himself and one Bavne, each havinsr an undivided

one-half interest therein ; that subsequently Whistler

pur.S'hased Bayne's half interest therein in considera-

tion of $250, which he had paid Bayne out of the one

thousand dollars so paid in by Carter, taking the

half interest in No. 5 Wonder Creek, in lieu of an

interest in another of Bayne's properties, Bayne's

title to which had been foreclosed under a mortgage

;

and that he. Whistler, acquired the one-half interest

in the Whistler Bench claim by reason of a location

thereof under the United States mining laws, made

by him and another, each owning an undivided one-

half thereof ; for the reason that the same is not justi-

fied bv the evidence, is contrarv to law, is a mixture

of findings of facts and conclusions of law and is un-

intelligible, which objection was then and there by

the Court overruled and the said finding by the Court
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approved and allowed, to which ruling defendant

Whistler then and there excepted and which excep-

tion was duly allowed by the Court.

Defendant Whistler then objected to the following

finding

:

That said Whistler has let leases upon said two last

mentioned claims and royalties have become due

from the lessees out of said leased properties to the

aggregate amount of $18,759.56, of which sum said

Whistler has received the sum of $6,083.06; for the

reason that the same is not justified by the evidence,

is contrary to law, and is a mixture of findings of

facts and conclusions of law, which objection was

then and there overruled by the Court, and the said

finding approved and allowed, to which ruling de-

fendant Whistler then and there accepted and which

exception was duly allowed by the Court.

Defendant Whistler then moved the Court that the

said finding, to wit

:

That said Whistler has let leases upon said two

last-mentioned claims, and royalties have become due

from the lessees out of said leased properties to the

aggregate amount of $18,759.56, of which sum said

Whistler has received the sum of $6,083.06,—be made

more specific by setting out in detail the various sums

and items which the Court finds constitute the aggre-

gate sum of $18,759.56, mentioned in said finding,

and the claims from which said sum came, and also

that said finding be made more specific by setting out

in detail the various items constituting the said sum

of $6,083.06 mentioned in said findings, and the
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claims from which the same has been derived, which

motion was then and there overruled by the Court,

and to which iniling the defendant Whistler then and

there excepted, and which exception was duly allowed

by the Court:

Defendant Whistler then objected to the following

finding

:

That Whistler has disposed of some of the prop-

erties of the old partnership of Whistler and Mac-

donald hereinbefore found, by a contract of sale to

the Dahl Creek Mining & Trading Co., without the

knowledge of either of the plaintiffs ; for the reason

that the same is not justified by the evidence, is con-

trary to law, is misleading, is a mixture of findings

of facts and conclusions of law, which obje'stion was

then and there overruled by the Court and the said

finding allowed and approved, to which ruling de-

fendant Whistler then and there excepted, and which

exception was duly allowed by the Court.

Defendant Whistler then objected to the following

finding

:

That said leased properties became productive in

1906 ; for the reason that the same is not justified by

the evidence, is contrary to law and is a mixture of

findings of facts and conclusions of law, which ob-

jection was then and there overruled by the Court

and said finding allowed and approved, to which rul-

ing the defendant Whistler then and there excepted,

which exception was duly allowed by the Court.

Defendant Whistler then objected to the following

finding

:
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That the allegations of the plaintiff's complaint

as amended are true, and that the allegations of the

defendant Whistler's answer are untrue, except the

allegations in said answer wherein it is admitted that

plaintiffs and defendant Whistler are mining part-

ners ; for the reason that the same is not justified by

the evidence, is contrary to law, and is a mixture of

findings of facts and conclusions of law, which ob-

jection w^as then and there overruled by the Court

and the said finding allowed and approved, to which

ruling the defendant Whistler then and there ex-

cepted, and which exception was then duly allowed

bv the Court.

Defendant Whistler then objected to the following

conclusion of law:

That the plaintiffs Macdonald and Carter and the

defendant Whistler on the 16th day of June, 1903,

formed and entered into a mining partnership, said

mining partnership to continue at will, and that ever

since they have been and now are mining partners;

for the reason that the same is not justified by the

evidence, is contrary to law, and is not justified by

the findings of facts and is a mixture of findings of

facts and conclusions of law, which objection was

then and there overruled by the Court and the said

conclusion or finding approved and allowed, to which

ruling the defendant Whistler then and there ex-

cepted, and which exception was duly allowed by the

Court.

Defendant Whistler then objected to the following

conclusion of law:
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That it was the duty of Carter to, and he did, fur-

nish to the partnership the sum of $1,000; that it

was the duty of Macdonald to fvirnish materials, pro-

visions, supplies and money as needed by Whistler

for the use of the partnership, and that he did furnish

all that was demanded by Whistler, and more, to wit,

amounting in the aggregate of $722.00; that it was

the duty of Whistler to oversee, prospect, and de-

velops the properties of the partnership held at its

inception in June, 1903, and to contribute what other

mining properties he acquired in the Second Divi-

sion, District of Alaska, during the partnership to

said partnership, and to oversee, prospect and de-

velop the same ; for the reason that the same is not

justified by the evidence, is contrary to law, and is

not justified by the findings of facts, and is a mixture

of findings of facts and conclusions of law, which ob-

jection was then and there overruled by the Court

and the said conclusion of law allowed and approved,

to which ruling defendant Whistler then and there

excepted, and which exception was duly allowed by

the Court.

Defendant Whistler then objected to the following

conclusion of law

:

That the assets of the partnership consists of the

old partnership property of AVhistler and Macdonald
and such other properties as Whistler may have ac-

quired during the present partnership ; for the reason

that the same is not justified by the evidence, is con-

trary to law, is not justified by the findings of facts

and is a mixture of findings of facts and conclusions
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of law, which objection w^as then and there overruled

by the Court, and the said conclusion of law allowed

and approved, to which ruling the defendant Whist-

ler then and there excepted, and which exception was

duly allowed by the Court.

Defendant Whistler then objected to the following

conclusion of law

:

That Whistler acquired, by location, and purchase

out of the partnership assets the two properties. No. 5

Wonder Creek and the Whistler Bench on Wonder

Creek in the Second Division, District of Alaska,

during the continuance of the partnership; for the

reason that the same is not justified by the evidence,

is contrary to law, is not justified by the findings of

facts and is a mixture of findings of facts and con-

clusions of law, which objection was then and there

overruled and the said conclusion of law approved

and allowed, to which ruling defendant Whistler then

and there excepted, and which exception was duly al-

lowed by the Court.

Defendant Whistler then objected to the following

conclusion of law

:

That the partnership property includes the said

claims No. 5 Wonder Creek and the one-half un-

divided interest in the Whistler Bench aforesaid ; for

the reason that the same is not justified by the evi-

dence, is contrary to law, is not justified by the find-

ings of facts and is a mixture of findings of facts and

conclusions of law, which objection was then and

there overruled by the Court and the said conclusion

of law allowed and 'approved, to which ruling de-
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fenclant Whistler then and there excepted, and which

exception was duly allowed by the Court:

Defendant AVhistler then objected to the following

conclusion of law:

That each partner is entitled to an undivided one-

third of the partnership property, as well as one-

third of the rents, issues and profits thereof ; that out

of the royalties already earned, to wit, the sum of

$18,759.56, Macdonald and Carter are entitled to the

sum of $6,253.19; that Whistler has already received

the sum of $6,083.06 out of said royalties, and is en-

titled to receive the further sum of $170.13 there-

from ; for the reason that the same is not justified by

the evidence, is contrary to law, is not justified by

the findings of facts, and is a mixture of findings of

facts and conclusions of law, which objection was

then and there overruled by the Court and the said

conclusion of law allowed and approved, to Avhich

ruling defendant Whistler then and there excepted

and w^hich exception was duly allowed by the Court.

Defendant Whistler then objected to the following

conclusion of law:

That said Whistler holds the legal title to said

claims Xo. 5 on Wonder Creek, and the undivided

one-half of said Whistler Bench as trustee for the

use and benefit of said plaintiffs to the extent of two-

thirds of the estate by said Whistler held therein, to

each of said plaintiffs the one-third of the estate so

held by Whistler therein, and plaintiffs are entitled

to a decree of this court directing said Whistler to

make proper conveyances thereof for one-third of the



210 T. A, Whistler vs.

interests now held by said Whistler in said claims to

each of said plaintiffs, and perpetually enjdining the

defendant laymen, Anderson, Johnson, Johnson,

Nas, Borscheim and Stolsmark, holding leases of said

claims from paying over at any time in gold-dust or

the value thereof in money any of the royalties re-

served by their leases to be paid by them to said

Whistler beyond the one-third to him lawfully be-

longing as one of the three equal joint owners of

said interests now held by said Whistler, either to

the said Whistler or to any one as his attorney or

agent , or from paying him or his agent, or attorney,

out of the aggregate royalties now held in bank any

sum to exceed the sum of $170.13, still due said

Whistler as the balance of his share of said royalties

still unpaid ; for the reason that the same is not justi-

fied by the evidence, is contrary to law, is not justi-

fied by the findings of facts, and is a mixture of find-

ings of facts and conclusions of law, which objection

was then and there overruled by the Court, and the

said conclusion of law allowed and approved, to which

ruling the defendant Whistler then and there ex-

cepted and which exception was duly allowed by the

Court.

[Findings of Facts Requested by T. A. Whistler.]

Defendant Whistler then requested the Court to

make a finding of facts specifying the amount ex-

pended by the defendant Whistler on or for the ben-

efit of the nine claims owned in common by said

plaintiffs and the said Whistler, since June, 1903,

which request was then and there denied by the Court,
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to which ruling defendant Whistler then and there

excepted, and which exception was duly allowed by

the Court.

That thereupon Whistler requested the Court to

make a specific finding of fact as to the amount of as-

sessment work performed by said defendant Whistler

on the properties held in common by said plaintiffs

and said Whistler since June 16, 1903, w^hich request

was then and there refused and denied by the Court,

and to which ruling defendant Whistler then and

there excepted, and which exception was duly al-

lowed by the Court.

And thereupon defendant Whistler requested the

Court to make a specific finding of fact that he, the

said Whistler, expended upon the nine claims owned

in common by himself and plaintiffs during the year

1903 the sum of $1259.50 in labor, improvement and

development work, which request was refused and

denied by the Court, and to which ruling the defend-

ant Whistler then and there excepted, and which ex-

ception was duly allowed by the Court.

That thereupon defendant Whistler requested the

Court to make a specific finding of fact that said de-

fendant Whistler during the year 1904 expended in

labor and improvements upon the nine claims owned

by him and the said plaintiffs in common, the sum

of $1371.50, which request was then and there denied

and refused by the Court, and to which ruling de-

fendant Whistler then and there excepted, and which

exception was duly allowed by the Court.
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That thereupon defendant Whistler requested the

Court to find as a fact that he, the said Whistler,

expended during the year 1905, upon the claims

owned in common by him and the said plaintiffs for

the benefit of said claims the sum of $500, which

request was then and there refused and denied by the

Court, to which ruling defendant Whistler then and

there excepted, and which exception was duly al-

lowed bv the Court.

That thereupon defendant Whistler requested the

Court to find as a fact that he, the said Whistler, ex-

pended upon the claims in dispute, to wit. No. 5 Be-

low on Winder and Whistler Bench the sum of

$4,000 in looking after the workings of said claims

and protecting the interest held in his name in the

same during the year 1906 and 7, which request was

then and there denied and refused by the Court,

to which ruling the defendant Whistler then and

there excepted, and which exception was duly al-

lowed by the Court.

Thereupon defendant Whistler requested the Court

to make a finding of fact, specifying the amount ex-

pended or incurred by said Whistler in protecting

and looking after the interests in the said claims on

Wonder Creek, to wdt : No. 5 Below on Wonder and

Whistler Bench so called, held in his name, during

the year 1906 and '7, which request was then and

there denied and refused by the Court, and to which

ruling the defendant Whistler then and there ex-

cepted, and which exception was duly allowed by the

Court.
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[Exceptions of T. A. Whistler to Final Decree.]

That on Thursday, the 19th day of December,

1907, the Judge of said Court signed and filed his

final decree herein, whereupon defendant Whistler

then and there excepted to that portion of the said

final decree, reading as follows

:

That the plaintiffs, R. G. Macdonald and F. J.

Carter, and the defendant, T. A. Whistler, in the

month of June, 1903, formed and entered into a min-

ing copartnership, terminable at will, for the pur-

pose of doing a mining business, and acquiring min-

ing properties in the Second Division, District of

Alaska, and ever since said time have been and now

are mining partners, which exception was then and

there duly allowed by the Court.

Defendant Whistler then and there al^o excepted

to that portion of said final decree, reading as fol-

lows :

That ever since the acquisition of the legal title

thereof in the year of 1904 by defendant T. A. Whist-

ler, he has held said legal title to that certain placer

mining claim, known as No. 5 Wonder Creek, and

also the undivided one-half interest in that certain

other placer mining claim, known as First Tier

Bench, Right Limit, Wonder Creek, also known as

the Whistler Bench, both situated in the Cape Nome
Mining District, 2d Division, District of Alaska, as

trustee for the use and benefit of the said partner-

ship, and of said plaintiffs, for the use and benefit

of the said plaintiffs to the e:j^tent of two-thirds of
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the estate held by the said Whistler therein, to each

of said plaintiffs the one-third of the estate so held

by the said Whistler therein ; and the said plaintiffs

R. G. Macdonald and F. J. Carter became at the

time of the location and purchase of said interests by

said Whistler, equitable owners with and cotenants

of said Whistler therein, which exception was then

and there allowed by the Court.

That said defendant Whistler then and there ex-

cepted to that portion of said final decree, reading

as follows:

That said Whistler located said claims during the

continuance of the said partnership, and pursuant

to the terms thereof, and made the purchase of the

one-half interest in claim No. 5 Wonder Creek dur-

ing the continuance of said partnership and paid for

the same with the partnership moneys, which ex-

ception was then and there allowed by the Court.

That said defendant Whistler then and there ex-

cepted to that portion of said final decree reading

as follows:

It is further ordered and decreed that the said

defendant T. A. Whistler within thirty (30) days

from the date hereof make, execute and deliver to

each of said plaintiffs, R. G. Macdonald and F. J.

Carter a good and sufficient deed of conveyance fully

conveying to each of said plaintiffs a whole undivided

one-third interest in and to said placer mining claim

known as No. 5 Wonder Creek, and a whole undi-

vided one-sixth interest in said placer mining claim

known as First Tier Bench, Right Limit, Wonder
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Creek, otherwise known as the Whistler Bench

Claim, situate in the Cape Nome Mining and Re-

cording District, 2d Division, District of Alaska, be-

ing the same properties litigated about herein, and

in default thereof by the said Whistler, the * said

conveyances shall be made, executed and delivered

to the said plaintiffs by a commissioner to be after

the expiration of said thirty days appointed by this

Court for the purpose of making, executing and de-

livering said conveyances, and the same when so

made by said commissioner to have the same force

and effect as if made, executed and delivered by the

said T. A. Whistler, and that until such conveyances

are made, executed and delivered, either by the said

defendant, T. A. Whistler or by such commissioner

as may be appointed by the Court in accordance

herewith, this decree shall stand in lieu of said con-

veyances and with the same force and effect of said

conveyances, which exception w^as then and there al-

lowed by the Court.

That defendant Whistler then and there excepted

to that portion of the final decree reading as fol-

lows, to wit

:

It is further adjudged that the total net amount of

the output of said properties No. 5 Wonder Creek

and Whistler Bench is the sum of $18,759.56; that

the defendant Whistler has already had and re-

ceived thereof the sum of $6,083.06; that the plain-

tiffs R. G. Macdonald and F. J. Carter are each en-

titled to receive the sum of $6,253.19, and the defend-

ant Whistler the further sum of $170.13 thereof; that
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the said plaintiffs R. G. Macdonald and F. J. Carter

do each have judgment for the sum of $6,253.19

against the said defendant, T. A. Whistler, and the

Alaska Banking & Safe Deposit Company, the de-

po/tary heretofore appointed by this Court by its or-

der herein, is ordered to pay out of the moneys still

held by said depositary herein, to wit, out of the

sum of $12,676.51, to the said plaintiffs R. G. Mac-

donald and F. J. Carter, each the sum of $6,253.19,

to apply on said judgments, and to the defendant T.

A. Whistler the sum of $170.13, or any part thereof

which may remain after the payment of the costs

herein, as hereinafter provided ; which exception was

then and alloived by the Court.

That defendant Whistler then and there excepted

to that portion of the final decree reading as fol-

lows, to wit:

It is further decreed that the defendant laymen or

lessees, Andy Anderson, A. B. Brown, Fred John-

son, Edwin Johnson, Edward Johnson, Olaf Nas,

Louis Borsheim and John Stolsmark, and each of

them and their and each of their agents, attorneys

and persons acting in privity with them, be and each

of them is perpetually enjoined from paying over

to said defendant, T. A. Whistler, his agents or at-

torneys or persons acting in privity with him in gold-

dust or the value thereof in money or otherwise any
of the royalties reserved by their leases to be paid by
them to the said Whistler beyond the one-third there-

of to him lawfully belonging as one of the three equal

joint owners of said properties No. 5 Wonder Creek
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placer mining claim, and the undivided one-half of

the Whistler Bench placer mining claim, situate in

the Cape Nome Mining District, 2d Division, Alaska,

which exception was then and there allowed by the

Court.

Plaintiffs^ Exhibit *^A/'

McDonald
vs.

WHISTLER.

1010 state Street, Tacoma, 15th/3/07.

Dear Mac : With regard to my Center Creek prop-

erty, you ask in your letter what you may expect out

of it this summer. I am going to do just what I

planned out in the first place as soon as I found it

was likely to bring me in a little money, and that is

to refund Carter his $1000, until such time as we

realize from some of our Kougarock claims and to

replace the $300 in the Bank of Commerce that I

unfortunately drew out of yours in 1900 ; had I owned

that ground when I sold to you and Carter it would

have gone in with it, I made no reservations. When
I went out and staked it I hardly thought it was

worth the $2.50 to record, and had it been a 160 acre

tract, or anything of that kind, both yourself and

Carter would have been in it. If you look up your

name in the recording books they will prove it. If

the claim has turned out good, so much the better,

but to cut the 25% royalty up into three would not

mean a grubstake for anybody, so I do not intend
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to do it, by having a few dollars I shall be in a bet-

ter position to attend to our other properties.

Yours as ever,

WHISTLER.

Plaintiffs* Exhibit **B.**

Dahl Creek, Kougarock, 26th Oct. 903,

Dear Mac,

Now in your letter you speak of a thawer. That

is exactly what I need most, and I need one just now

very badly. I have commenced the assessment work

on the ''Monte Christo" claim and instead of its

being like the other claims, covered to quite a depth

was a layer of this frozen muck and stuff that you

can work through with a pick I have come to gravel

18 inches from the top, now you will wear a pick out

and not get a foot through frozen gravel, so I am
afraid I have to face the music and burn down the

best way I can which is awfully slow work when you

have to cut and drag this brush quite a distance and

with the natural cussedness of nature the heat goes

up instead of down. If I had a thawer and some

fuel I could make good headway each day, and also

prospect the claim.

Now about the thawer and the question of fuel,

in the first place it must not weigh more than from

200 to 300 lbs. so that two people can move it and

I can take it across country with my dogs. Any-

thing about that size will run two points easily and

make a good combined prospecting and working

thawer. Then let it be a pipe boiler made of straight
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pipe and T and L joints so that I can replace any

piece of pipe that burns out or goes wrong. The

spiral pipe boilers of course in a place like this are

hard to repair. Now, with regard to fuel, the trans-

portation is the great question, at present, it costs

$10 per ton from Nome to Teller, $15 from Teller

to Mary's Igloo, $15 from M-ary's Igloo to Lane's

Landing, and in the summer $80 by team over the

hills to here. In the winter after it freezes up and

the trail is hard it is $20 per ton instead of $80 to

here. I had to pay Sets per pound for some of my
stuff over the hills when I came over. It cost me
nearly $60 just from Lane's Landing over here with

my supplies so you see what it means. Of course,

a ton of fuel will naturally go quite a way, and I sup-

pose a ton of crude oil would go much farther than

coal. My idea is this, to have the boiler made to burn

oil and then I should only burn enough oil to make
the wood that I can get here burn better, at least

have it so that when I can get hold of any wood I

could shut down on the oil a little. A thawer here

is as necessary as a pick and shovel, but it must be

a good one as there is no chance of much repairing

round here. One of the best types of injectors on it

and a few spare pieces of piping to replace any that

give out, the fire hose not too small so that a fellow

can stuff lots of this brush in it. If you go to Walker

about it give him my chin chin and tell him to give

us a good job. With regard to pipe, hose, points,

etc., a fellow must have length enough to go 40 feet

down and flexible steam hose enough to run two

Ml
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points. The N. W. C. Co. at Teller have very nice

thawers, the whole outfit costing $175. As far as

bri>nng in any hose or sluice hose lumber, I don't

think I would hurry about that. Sluice hose lum-

ber, for the few feet it takes won't make much dif-

ference whether bought here or there comes when the

fortunate time comes that we are ready for it. As

far as hose is concerned, if any comes your way, take

it as I shall soon be in need of some, although exactly

when I could not swear at present. But it is sure to

be wanted soon, nothing smaller than 8 inch. One

thing I shall need is an 8x10 tent, as I have one up

here which I must keep here and the other was burnt

and I shall need one for Mary's Gulch next year,

picks, shovels, etc., I can get here. As far as my
present plans are concerned I don't see that I can

do any more than assessment work this year. If I

had a thawer I could do more, but at anv rate I shall

do what I can. During the worst of the winter I

shall try and turn over a dollar at photography, and

as soon as it is possible to do anything in the spring

I shall go out to Mary's Gulch and bum down the

best way I can. When Navigation opens I can take

a boat for a month or so so as to get a few dollars

ahead and then come up here. If I can only manage

to find something good on Mary's Gulch so as to

sell it for a good figure, it would put us on our feet

for the other ground. At any rate I shall stay up

he-re as long as my grub lasts or I can do any good,

and use the rest of the time to the best advantage.

If you see Do}Tiiott ask him if he got the $6 I sent
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liim by postal order last year for the cigars he

brought me. Tell him if he Avill do the same again,

I will find him another $6 if I have to steal it. You

might tell Sherman to keep a lookout in Hong Kong

for a short shotgun for me. I bought a beauty there

for $30 Mex. in a case a good English London No.

12 gun. I lost it with the schooner. Every day I

nearly kick the ptarmigan over with my feet as I go

to work. Everybody here carries a shotgun as it

means a whole lot of provisions for a fellow. Tell

him not to get a cheap gun, as here when the barrel

gets so cold in winter as to burn the flesh if you

touch it barehanded it is not safe to fire a cheap ar-

ticle. I know there used to be lots for sale quite

reasonably in Hong Kong. I want a No. 12 if he

gets one. Tell him I will find the money to send him

all right. Many thanks about the watch. I am not

worrying. I am glad it is on the way though.

Many thanks for the coat that my wife tells me you

left for me. I am sure it will be just the thing I

shall want when I get back.

Your old shipmate,

WHISTLER.

Plaintiffs' Exhibit ''C'

Nome, December 9th, 1903.

Dear Mac.

Only a short time ago I wrote to you from the

Kougarok, and here I am much to my surprise writ-

ing from Nome. I was right in the middle of my
work, with no idea of returning to Nome at all, when

I got word by three letters quickly following each
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other that my wife was sick and to get to Nome at

once, so there was nothing for it but to get out. It

was awfully disappointing, for I was well under way

with a hole to bedrock on our Quartz Creek bench

(1st tier off No. 4, left limit). There I found it was

all frozen muck and ice, so that I could down woth-

out a thawer, then again I had a good supply of

provisions up with me and the chances are that I

won't find half of them when I get back again. I

made a quick trip through with nothing but a change

of foot gear on my back. I was just three days, 23

miles the first day, 38 the next and 44 the last. I

found my wife down in a bad attack of a combina-

tion of evils, principally rheumatism, but in such

pain that she could get no rest night or day, or do

an^^thing for herself. I have had to have the doctor

several times, and am glad to say that she is much

better, although the doctor says that she must stay

in bed for another fortnight as her back is very

weak. I am glad that it is no worse. Anything of

this kind ties me up hand and foot; fortunately I

had finished our assessment work before I was called

away. I am going to try to prospect the Belmont

Fraction a little this winter, but as it is all gravel I

am afraid I shall be able to do little or nothing with-

out a thawer, however, I shall do what I can. I shall

be glad when I have a thawer so that when I want

to do anything I can go ahead and do it. I hope

that you got my other letters in answer to yours

about the thawer. In case you did not I wall just re-

peat my ideas on the subject. I think a thawer
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fitted to burn oil will be the most servic^eable, as if

oil is not obtainable I can disconnect the l)unier and

burn wood or coal or whatever I can get. One large

enough to run two points will be very ser\'icea])le

and not too big to handle on an ordinary sledge.

Have a good steam dome, as the small thawers often

blow the water out instead of dry steam. One thing

I did not mention before was, get them to put a good

heavy jacket on it as they naturally have a lot of

knocking about in spite of the best of care, and I

often see the jackets going to pieces in no time, as

far as the hose is concerned, the valves and fittings

cannot be too good as when things go wrong away

up country when there are no supplies to be got you

are brought to a standstill indefinitely. The in-

jectors on lots of the boilers that I have come in

touch with up here se^ms to give lots of trouble;

there are so many types and some are so much better

than others that a good one is well worth having, as

far as the lengths of the steam hose is concerned the

most serviceable are about this

.^^^^^^^A:M: ^^ A—

^

Of course, the iron pipe is cheap enough even here,

but the flexible steam hose is naturally a little expen-

sive, but then, with care, it lasts a long time. Be sure

to have a separate valve for each point as without it

you can do nothing. As far as the weight of the

thing is concerned, I mentioned in my other letters a

limit of about 250 or 300 lbs., but I think it would be
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a pity to lose any good quality for the sake of a few

pounds so let the weight be out of the question.

Horses are so much in use now all over the country

that one can always get a thing moved for a few

dollars and one does not want a thawer moving every

day and I would rather have a good serviceable art-

icle while we are about it than otherwise for the sake

of a litle weight.

I hope soon to have another letter from you. Some

of our first winter mail will be due in a few days now.

I do hope you have got a comfortable job for the

winter, and are not dodging the gales around South-

eastern Alaska, for that coast cannot be pleasant

there at this time of the year. One thing I was going

to ask you about. We were obliged to leave a lot of

things behind us at Victoria. My wife left several

boxes at Osborne House with a Mrs. Smith, the land-

lady, thinking that we would have got them long

before this, and I left some things with Gapt. Yorke.

I have written to him several times but had no answer

and consequently am a little anxious about the things

as I don't want to lose them. He has a box of cloth-

ing, my epaulette case, which is worth a few pounds,

and a box of negatives that I value. Among the

things that my wife left at Mrs. Smith's is a box with

a lot of Chinese silks, etc., things that I bought, and

presents that she had. Now we have felt right along

that we dared not send for these things to be for-

warded to us, as if they were opened by the customs

officials and nobody there to look after them we could

say goodbye to what we don't want to lose: Now,
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should YOU be passing through Victoria any time with

the vessels you are running in I am going to ask you

if you will kindly get them through to Seattle for us.

There is nothing dutiable as there is nothing that has

not been used, unless they want to charge duty on the

few pieces of Chinese embroidery, etc., that are in a

small wooden trunk among the things at Mrs. Smith.

Now^ I know that I am asking a great deal but I am
so helpless to do anything up here, and I see no signs

of being able to leave the country for some time yet

;

if we are going to do ourselves any real good I must

stay on here and benefit by the improvement of the

countryand so as to be able to take advantage of every

opportunity as it crops up. Of course if you are not

calling at Victoria, that is another thing, but if you

are w^e would be awfully glad if you could get the

things through for us. My wife's banjo is among the

things at Mrs. Smith's, and that was not packed in

anything to save its being broken ?

We are having a hard fought and interesting trial

here just now. A libel suit between Major Strong,

the editor of the Nugget here, and a lawyer by the

name of McGinn. McGinn has been in the Distri(*t

Attorney's office for some time and the Major has been

continually maligning him most unmercifully, and

now, ^^the worm has turned," and he is suing the

Major for fifty thousand dollars. He is pleading

his ow^n case against three lawyers on the Major's

side, and a mighty clever fellow^ he is too. The Major

has not a leg to stand on and I am afraid it will go

hard with him, unless he has some staunch friends on

the jury.
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Every now and again reports come in of new finds

on different creeks in the country, and there is lots

of winter work going on round Nome. I had a trip

planned for the new year with a friend of mine up in

the Kougarock. We were going to take about a

three week trip through the upper Kougarok to get

some more ground, and now it is all off for me. This

having to come hack just now has been a great disap-

pointment in every way. You spoke about my hav-

ing a good piece of ground on Dahl Creek. I wish I

was sure of it. An old man here by the name of Bayne

that has owed me about $500 since 1901 and who

sees no signs of being able to pay me gave me a half

interest in a piece of ground he owns on Dahl Creek

for a thousand dollars, the rest to be paid out of the

ground. We have about 450 feet between us.

Whether there is anything there or not remains to be

proved. Among the people that have been living

round there for some time some say there is lots of

gold in it, and others say it isn't worth a cent so time

will tell. I hope it is rich, for that's all I want. The

minute any piece of ground is good, it will give me

the money to launch out and take advantage of the

short summer by putting a few men to work on our

ground and so make somfhing out of it.

Well, goodbye for the present. Hoping you are

having a comfortable winter, and with kindest wishes

from my wife and self, believe me as ever.

Yours very sincerely,

T. A. WHISTLER.
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Plaintiffs^ Exhibit **E/'

Seattle, Wash., U. S. A., January 19, 1903.

My Dear Carter, M. D.

Whistler remained at Nome again this winter. He
and I have now nine claims on joint a/c—they are all

in good localises, and the chances are that one or more

of the lot will turn out fearly well. But just at pres-

ent we are sorely in need of $1000.00 to help have

them thoroughly prospected. Do you want to take a

^^ Flyer" at that price for an undivided 1/4 interest in

the lot ?

He is to put in all his time (and is doing so) while

I keep working for our mutual benefit.

Very faithfully yours,

R. E. MACDONALD.

Plaintiffs' Exhibit *T.''

2616 First Avenue, Seattle, Wash.

March 9, '03.

My dear Doctor,

Now, about the Nome, or rather Alaska claims. T

enclose you Whistler's last letter just received a few

days ago. He was then on the eve, as you will see ; of

starting to put on assessment work, first on one claim

about 8 miles from Nome, and later on those on the

Kougarock, (Dahl Creek and tributaries). This is

the only letter I have had since coming out, and the

enclosed newsparper clippi^?5 is all that I have seen

in print closely concerning the places where our

claims are. I also enclose you rough sketches of the
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Creeks and have marked ours in ink. Dahl Creek

was well thought of last year and we have every con-

fidence in it as you may judge by Whistler pulling

^^out on the trail" all alone over a long stretch of the

most awful country to travel anywhere. No trail, no

trees, sleep in a sack on the snow at night, and

eat half frozen beans. With a very good chance of

getting frozen to death. One thing, the little man

will never loose himself. He seems to be gifted much

above the average man with the bump of locality, and

being very observant is now looked upon as quite an

authority in winter travel.

So far I have mentioned the matter to no one ex-

cept you and Walker. He has overreached himself

in a schooner deal and is also rather short of ready

cash. You see, ^^Doc. San," we have no mine, no

sure thing, just a number of claims in good localities

where capitalists and companies are taking out quite

a lot of gold and all that w^e have accomplished so far

is simply to locate, and Whsitlers visiting the various

places before January 1st, 03 will hold our title good

for twelve months. Were we to find one good claim

among the lot all would be O. K. or even one fairly

good. $300,000.00 was taken out in one place near

Nome last summer, and the total output ran over six

millions of dollars. I know this to be a fact by what

bullion came out in my own care. It is a gamble as

all mining deals are, only one out of which we both

fully expect to come out well sooner or later. I

would not advise anyone, especially a friend like you

to take any risks^ nor would I advise any one at all to
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pinch themselves in order to take a shot at it, but on

account of seeing so many people become rich (al-

though of course I have seen fifty times more fail-

ures) I look on being guided by Whistler's judgment

which has now extended over four years—as just as

safe as one can expect anything to be in the way of

mining speculation. $1000.00 would enable us to

thoroughly prospect the most likely claims during the

coming summer. In the event of striking anything

half good that would of course then appear a very

small amount to all those interested. Still without

it we shall have to drag on in a slip-shod unsatis-

factorily kind of way until things shape themselves,

There may be a chance either this summer or very

soon of selling out one or more claims to some com-

pany that is if they find our property block their

progress, or if they imagine it good even altho not

prospected.

By making such a sale we should all have our own

back with interest, besides a good title to all the others

and money to work them with. Think the matter

over, and if you conclude to '^come in" you know that

at least you will get fair play in any good luck that

may come our way. One thing certain is that Alaska is

only beginning to produce gold and that the man who

stays right with it is bound to come out all right in

the end. Tin, oil, copper and other minerals are all

being discovered throughout the territory, also coal

of good quality in unlimited quantity. The Siberian

coast, just over the way, is also to turn out very rich

in many minerals including both gold and silver, coal
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and copper. They are only now discovering that

Bering Sea swarms with salmon and that canneries

can be erected and operated there to very great ad-

vantage. So much for Alaska. Now, *'What are you

to do about it," as people frequently ask me here, that

is the question ? I of course would not allow a copper

of your money to go into the concern should Whist-

ler's ideas have changed or if any doubt of success

have cropped up to cool his ardour. When we last

parted he said that he would not leave Nome and his

prospects in that country for command of any vessel

afloat nor for any position that his abilities might

entitle him (I mean qualify) him to fill. I hold a

deed entitling me to % interest in the whole nine

claims, also a power of attorney to deal in any way
with WhiYler's half. So consequently can make a

transfer of any part of them (either singly or to-

gether) at any time. There are new finds and new

Districts opening up all the time, so that I would con-

sider you as OAvming 14 of any new property that we

may acquire. All claims are 660x1000 feet so that

in a good locality one has a very fair chance of being

^^init."

Very sincerely yours,

R. G. McDonald,

Plaintiffs* Exhibit *^H.''

Nome, June 26th, /93.

Dear Dr. Carter,

I take great pleasure in sitting down to write to

you in the first place to thank you for your kindness

in joining Macdonald and myself in, our properties
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up here, and so that we may become better ac-

quainted, Mac says, that we have met in Tacoma but

I am not quite sure about it ; however I hope we will

meet not very far ahead.

Now in the first place, let me thank you very sin-

cerely for the $1000, that I have received from Mac
and that I gave him a receipt for for you, and for

the confidence that you have reposed in me by plac-

ing it at my disposal. I sincerely trust it will not be

long before we shall commence to reap some of the

benefits.

Yours very sincerely,

THOMAS S. WHISTLER.

Plaintiffs^ Exhibit **I.''

Nome, Nov. 26th, 1905.

Dear Mac,

I have some hopes of a claim that Bayne and I have

out on the tundra here. Some lavmen are on it and

they have got onto a little streak of gold-bearing

gravel that may turn out good at any time. It would

set me on my feet next spring and give me a fresh

start and something to prospect our other ground

with.
Yours sincerelv,

T. S. WHISTLER.

Plaintiffs' Exhibit **J/'

Nome, Alaska, March 18th, 1906.

Dear Mac,

I am very anxious to know how this ''Lacy Mining

Bill' is going on. I hope it won't be passed for I

can manage to do the assessment on the claims but
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when it comes to paying $25. a claim as well that will

knock me out altogether. Last year, what with the

work I had done, while the ground was thawed so as

to make a decent showing, and hiring a man at the

new year to do some work when I got up there and to

stand by the ground with me, and the expenses of the

trip (In Nome I can live on very little but the mom-

ent you take to the trail it means $3 or $3.50 a day)

it ran away over $100 hard cash, so you see it's hard

enough now, if I hadn't been sick I should have been

away longer, and the trip would have been more ex-

pensive again, then there was $2.50 for each of the

claims that I restaked. I hope the Lacy Bill won't

go through.

WHISTLER.

Plaintiffs' Exhibit *^K.''

Nome, Alaska, August 1st, 1904.

Dear Dr. Carter,

I have taken upon myself to look after the assess-

ment work for a firm here this summer. It is a

great disappointment for me to have had to do it, as

I want to be able to devote my time to develoj)ing

and prospecting our ground.

I got gold on the claim, and was and am very

pleased with the results I got, and I gave Mac. a

sample to send to you, but he lost (it wasn't a gold

brick), and as I said before, if it does not develop

any better than it has done and I had the claim in

England where machinery, coal and labor are cheap,

we could make a big thing from it, but as it is here,

it needs more developing, I must dig deeper down
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into the frozen ground and then like all the other

clamis round there for that section is staked like a

draft board, we have got to wait for water. Fortu-

nately the biggest ditch that has been dug here yet

(one about 30 miles long cut through rock and all

sorts of things) is delivering water within about

three miles from us and will no doubt soon be ex-

tehded as the two largest mining cos. here have

ground within a few yeards of us. Then again as

is always the case, if one has a good or likely piece of

ground there are other claimants. There are two

men that are claiming the ground as theirs, but as my
friend in the Recording office said, its good to have

a piece of property that everybody wants. Its evi-

dently worth having. The water question is exact-

ly the same in the Kougarock, and right on Dahl

Creek, where the ground is rich they are practi-

cally doing nothing till the ditches are cut that will

bring the water to the claim. As soon as there is a

good supply of water I shall take the first oppor-

tunity of turning any of our claims over to the com-

panies to work at a %, or do the best thing for us

all. But in the mean time, I must devote every day

I can to prospecting and developing our claims, as

unless you can show them enough gold in the ground

to pay them to work it they won't touch it, and

again if it developed up very rich after they had

taken it over, the agreement might give them by far

the best of the bargain, which naturally would be

rather aggravating.

Let me thank you very sincerely for the steam

thawer you have let me have. I need one very much
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to prospect our ground with and as things are just

now it would have been impossible for me to have

got one myself this year. If I can keep employed

for some time this summer, I hope to be able to de-

vote the latter part of it, and up to Deceniber to our

claims, and to be able to lay in a stock of fuel for the

thawer. I asked Mac. to get me an oil burner, as

that is by far the cheapest fuel up here (crude oil),

there is so much less weight to transport.

Yours very sincerely,

T. A. WHISTLER.

Plaintiffs* Exhibit **L.''

Nome, Alaska, March 1st, 1905.

Dear Dr. Carter,

There is one thing certain that once a man is mar-

ried he ought to make up his mind to keep his nose

down to the grindstone and to let other things alone.

All I have been able to do so far is to keep a roof

over my wife's head and food and fuel in it while

lots of single fellows I know have practically made

their fortunes since I came here, and have money to

throw away every day in the week.

But you may depend upon my doing whatever I

can towards the protection or development of our

property.

Yours sincerely,

T. A. WHISTLER.
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PlaintiflFs' Exhibit **D/^

Nofliern Pacific.

Steamship Co.

S. S. ^^TACOMA."

Hong Kong, 8./11./97.

I take great pleasure in stating that the bearer,

Ronald G. Macdonald, has sailed in the above

steamer as purser with me for the last eighteen

months, he is a steady, good, reliable man, and thor-

oughly up to his work, and I can safely recommend

him to any one requiring his services and wish him

every success.

T. A. WHISTLER,
Master.

[Endorsed]: #1709. McDonald vs. Whistler,

PMs. Ex. ^^D" Sept. 27, 1907. A. McB. Filed in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Sep. 27, 1907. Jno. H.

Dunn, Clerk. By , Deputy.

Plaintiflfs' Exhibit **G.*'

POWER OF ATTORNEY.
Know all men by these presents, that I, T. A.

Whistler of Nome, Alaska, have appointed and do

hereby appoint R. G. Macdonald, of the same place,

my true and lawful attorney for me and in my name,

place and stead, to grant, bargain, sell and convey,

or otherwise dispose of any and all real estate that

I may have or own in the Kougarok and Cape Nome

Recording Districts, District of Alaska, and to take
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possession of and superintend the same, giving and

granting to my said attorney full power to do and

perform any and all acts in the premises as fully to

all intents and purposes as I might or could do if

personally present.

In witness whereof, I have hereunto set my hand

and seal, the fourth day of October, 1902.

T. A. WHISTLER. [Seal]

In presence of:

G. J. LOMEN. .

District of Alaska,

Nome Precinct,—ss.

Personally appeared before me this fourth day of

October, 1902, T. A. Whistler, to me known to be

the person described in and who executed the forego-

ing power of attorney and he acknowledged that he

executed the same as his free act and deed.

Given under my hand and notarial seal, the day

and year last above written.

G. J. LOMEN,
Notary Public, District of Alaska, Residing in Nome.

[Endorsed] : Power of Atty.—T. A. Whistler to

R. G. Macdonald. No. 1709. McDonald vs. Whist-

ler, Plffs, Ex. ^ ^ G. '

' Sept. 27, 1907. A. McB. Filed

in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Sep. 27, 1907.

Jno. H. Dunn, Clerk. By , Deputy.
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Defendants' Exhibit ''V

No. 9. MINING DEED.
G. J. Lomen, Attorney at Law, Nome City, Alaska.

THIS INDENTUEE, Made the 4th day of Oc-

tober, in the year of onr Lord Nineteen hundred and

two, between T. A. Whistler of Nome, Alaska, party

of the first part, and R. G. Macdonald of the same

place, party of the second part

;

WTTNERRETH: That the said r^f^rtv of the fir^^^t

part, for and in consideration of the ^nm of one <^

no/100 Dollars, lawful monev of the TTuited

States of America to him in hand pnid bv the ^nid

partv of the second part, the receipt whereof i^; herc^-

bv acknowled2:ed, has e^ranted. barfrainerl, sold, re-

mised, released and forever quit-claimed, f^r^f] bv

these presents does erant, bareain. sell, remise, re-

lease and forever quit-claim, unto the said partv of

the second part, and to his heirs and assigns the un-

divided one-half (l/o) of each of the followiner tracts,

pieces or parcels of land and mininc: claims Ivinj?

and bein^ in the Kougarok Recording District, Dis-

trict of Alaska, to wit

:

v

No. twenty-four (24) above upper discovery, on

Quartz Creek;

No. twenty-four (24) on Dahl Creek;

No. one (1) Right Fork Independence Creek;

No. one (1) Right Fork of Dahl Creek

;

No. Four (4) Bench Claim, 1st tier, off No. 4

Creek claim above upper discovery Quartz Creek

;
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No. One (1) Whistler Creek, tributary to Dahl

Creek; also in the Nome Recording District, Alas-

ka, the following

:

No. Two (2) Right Fork, Mary's Gulch;

Also the Belmont Fraction, on Belmont Point, in

the toAATi of Nome.

(DEFENDANTS' EXHIBIT ^^1"—Cont'd.)

TO HAVE AND TO HOLD, All and singular the

said premises, together with the appurtenances and

privileges thereto incident, unto the said party of

the second part, his heirs and assigns forever.

IN WITNESS WHEREOF, The said party of

the first part has hereunto set his hand and seal the

day and year first above written.

T. A. WHISTLER.
Signed, Sealed and Delivered in Presence of

:

G. J. LOMEN.
District of Alaska,

in Nome Precinct

& Mining District,—ss.

I, G. J. Lomen, a Notary Public in and for said

Districts aforesaid, do hereby certify that T. A.

Whistler, who is personally known to me to be the

person whose name is subscribed to the foregoing

Deed, appeared before me this day in person, and ac-

knowledged that he signed, sealed and delivered the

said instrument of writing as his free and voluntary

act, for the uses and purposes therein set forth.

Given under my hand and Notarial seal this 4th

day of October, A. D. 1902.

G. J. LOMEN,
Notary Public.
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[Endorsed] : Mining Deed, from T. A. Whist-

ler to E. G. Macdonald. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Sep. 27, 1907. Jno. H. Dunn, Clerk.

By , Deputy.

#1709. McDonald V. Whistler. Defts. Ex. '^1."

Sept. 27, 1907. A. McB.

Defendants' Exhibit ''2:'

#25046.

THIS INDENTURE, Made the tenth day of Sep-

tember, in the year of our Lord one thousand nine

hundred and three,

BETWEEN THOMAS A. WHISTLER and R.

G. MACDONALD, now of Nome, in the District of

Alaska, the parties of the first part, and FRED J.

CARTER, of the Isle of Wight, England, Great

Britmn, the party of the second part, WITNESS-
ETH : THAT the said parties of the first part, for

and in consideration of the sum of ten ($10.00) Dol-

lars, lawful money of the United States of America,

to them in hand paid by the said party of the second

part, the receipt whereof is hereby acknowledged,

have granted, bargained, sold, remised, released and

forever quit-claimed, and by these presents do grant,

bargain, sell, remise, release and forever quit-claim

unto the said party of the second part, and to his

heirs and assigns, an undivided one-third (i
•;) in-

terest of, in, and to the following described placer

mining claim, situated in the Cape Nome Mini inl-

and Recording District, in the District of Alaska, and

recorded in Siaid Mining District.
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No. 2 Above Discovery on the right fork of Mary's

Gulch, a tributary of Snake Eiver ; recorded in Book

91, at page 368

:

Also, the ^^BELMONT" Fraction, which lies be-

tween the ^^ Marie" Claim on Snake Eiver, and No.

1, or ^'Afton-Water" Claim on Dry Creek; recorded

in Book 105, at page 181, to which records, for greater

certainty of description, reference is hereby made.

TOGETHER with all the dips, spurs and angles,

and also all the metals, ores, gold and silver bearing

quartz, rock and earth therein; and all the rights,

privileges and franchises thereto incident, append-

ant and appurtenant or therewith usually had and

enjoyed; and, also, all and singular the tene?i-

mants, hereditaments and appurtenances theremi-

to belonging or in anywise apprtaining, and the

(DEFENDANTS' EXHIBIT ^^2" CONT'D.)

rents, issues and profits thereof; and, also, all

the estate, right, title, interest, property, posses-

sion, claim and demand whatsoever, as well in law

as in equity, of the said parties of the first part, of,

in or to the said premises, and every part and parcel

thereof, with the appurtenances.

To have and to hold, all the singular, the said

premises together with the appurtenances and priv-

ileges thereunto incident, unto the said party of the

second part, his heirs and assigns forever.
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In witness whereof, the said parties of the first

part have hereunto set their hands and seals the dav
jind year first above written.

R. G. MACDONALD. [Seal]

T. A. WHISTLER. [Seal]

Signed, Sealed and Delivered in presence of

D. L. FELL.
J. SULLIVAN.

United States of America,

District of Alaska,—ss.

This is to certify. That on this 10th day of Sep-

tember, A. D. 1903, before me, the undersigned, a

Notary Public in and for the District of Alaska, duly

commissioned and sworn, personally came R. G. Mac-

donald and Thomas A. Whistler, to me known to be

the individuals described in and who executed the

within instrument, and acknowledged to me that they

signed and sealed the same as their free and volun-

tary act and deed, for the uses and purposes therein

mentioned.

Witness my hand and official seal the day and year

in this certificate first above w^ritten.

[Notary Seal] J. SULLIVAN,
Notary Public in and for the District of Alaska, Re-

siding in at Nome.

Filed for record at request of Thos. A. Whistler.

Jan. 19, 1904.—9 :30 A. M.

T. M. REED,
Recorder.

W. W. Sale,

DepTitv.

(Vol. 127, Page 323.)
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Defendants* Exhibit ''3^

#26791.

THIS INDENTURE, made the 1st day of August

in the year of our Lord one thousand nine hundred

and four, between THOMAS A. WHISTLEE, of

Nome, Alaska, the party of the first part, and RON-
ALD G. MACDONALD, of Seattle, Wash., the party

of the second part,

WITNESSETH : That the said party of the first

part, for and in consideration of the sum of One Dol-

lar, Gold Coin of the United States of America, to

him in hand paid by the said party of the second part,

the receipt whereof is hereby acknowledged, has

granted, bargained, sold, remised, released and for-

ever quit-claimed, and by these presents does grant,

bargain, sell, remise, release, and forever quit-claim

unto the said party of the secmd part, and to his heirs

and assignsm a one-third interest in the following

placer mining claim situated in the Cape Nome Min-

ing District, viz., The Belmont Fraction, just south

of the cemetery and extending from Dry Creek across

to Snake River and No. 2 on the Right Fork of

Mary's Gulch, a tributary of Snake River, just south

of Mountain Gulch, these claims being duly recorded

in the recording office of thi^ district.

Together with all the tenements, hereditaments

and appurtenances thereunto belonging or in any-

wise appertaining, and the rents, issues and profits

thereof ; and, also, all the estate, right, title, interest,

property, possession, claim and demand whatsoever,
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as well in law as in equity, of the said party of the

first part, of, in or to the said premises, and every

part and parcel thereof, with the appurtenances.

TO HAVE AND TO HOLD, all and singular the

said premises, together with the appurtenances and

privileges, thereunto incident, unto the said party of

the second part, and to his heirs and assigns forever.

(DEFENDANTS' EXHIBIT '^3" CONT'D.)

IN WITNESS WHEEEOF, the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

THOMAS A. WHISTLEB, [Seal]

Signed, Sealed and Delivered in the presence of

—

JOSEPH DANIELS.

J. SULLIVAN.

United States of America,

District of Alaska,

On this 2d day of August, A. D. One Thousand

Nine Hundred and Four, personally came before me,

J. Sullivan, a Notary Public in and for said District,

the within named Thomas A. Whistler, to me person-

ally known to be the identical person described witliin

and who executed the within instrument, and ac-

knowledged to me that he executed the same freely,

for the uses and purposes therein mentioned.

Witness my hand and seal this 2nd day of August,

1904.

[Notarial Seal] J. SULLIVAN,
Notary Public in and for the District of Alaska.
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Filed for record August 2, 1904, at 1 :10 P. M.

Eequest of Thos. A. Whistler.

T. M. REED,
Recorder,

W. W. Sale,

Deputy.

(Vol. 137, Page 10.)

Defendants* Exhibit ''4.'*

(Page 8)

ASSESSMENT WORK AND PROSPECTING
EXPENSES FOR 1903.

Annual assessment work performed on the follow-

ing named claims in the Kougarok District, viz.

:

Monte Cristo bench, first tier bench off No. 4 Quartz

Creek, No. 1 right fork of Independence No. 1 right

fork of Dahl, No. 1, Whistler Creek, No. 24 Dahl

Creek

:

No. 24 Quartz Creek $ 700.00

Food supplies for trip 75 . 00

Stove and cooking utensil® 15.00

Picks, shovels, axes, hammer, saws, gold

pan 12.00

Fare and freight on Corwin to Teller 15 . 00

Meals in Teller and bed 5 . 00

Boat 20.00

Meals and bed at Marys Igloo 3 . 00

Meals and bed at Lanes landing 3 . 00

Freight at 4 cts. per pound paid to John-

son of Johnson's Roadhouse from the

Landing to Dahl Point $64.00
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Eight cLavs from Nome to Dahl Crekk at

$10 per day 80.00

Meals and bed the night of arrival at Dahl

Creek 3.00

Road house expenses on return trip to

Nome in November overland 13 . 00

1008 . 00

Brought forward

—

(Page 9)

Brought forward $1008.00

Five days on trip to Nome at $10 per day . . 50 . 00

$1058 . 00

(Page 9—DEPENDANTS ' EXHIBIT
'^4"—CONT'D.)

Annual assessment work performed on the

before mentioned Marv's Guleh Claim

and the Belmont Fraction $ 200.00

Train fare each way 75 cts 1 . 50

201.50

1058 . 00

Total $1259.50

$1259 . 50

(Page 10)

ASSESSMENT WORK EXPENSES FOP 1904.

Annual assessment work perfonned on the before

mentioned Kougarok claims with the exception

of No. 24 on Quartz Creek, which was allowed to
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run out and was restaked in a 160 acre tract, me
holding my same interest, six claims ... $ 600.00

Eoad house fees to Kougarok, 11 days (6

at Larsons) 35 . 00

Dog food, 4 dogs for trip 25.00

11 days at $10 per day 110.00

Road house fees return trip to Nome ten

days 32.00

10 days at $10 per day 100.00

4 dogs 67 days at $4 per day 268.00

Assessment work done also on Marys Gulch

and the Belmont Fraction in the Nome

District $ 200.00

Train fare 1.50

$1371.50

[Endorsed] : Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Sept. 27, 1907. Jno. H. Dunn, Clerk. By
, Deputy. # 1709. McDonald vs. Whist-

ler. Defts. Iden. 4. Sept. 27-07. A. McB. #1709.

Defts. Ex. "4:.'' Sept. 27-07. A. McB.

To the Plaintiffs herein, R. G. Macdonald and F. J.

Carter and Their Attorney, John J. Reagan

:

Take notice that the defendant, T. A. Whistler,

proposes the foregoing as his Bill of Exceptions

herein.

Respectfully,

JOHN RUSTGARD,
Attorney for Defendant.
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Service of the foregoing bill of exceptions by re-

ceipt of certified copy of the same admitted this 27th

day of Dec, 1907.

JNO. J. REAGAN,
Atty. for Plaintiffs.

[Order Settling and Allowing Bill of Exceptions.]

The foregoing bill of exceptions having been ex-

amined by me and found to be full, true and correct,

is hereby settled and allowed as such.

Dated Nome, Alaska, this 8th day of February,

1908.

ALFRED S. MOORE,
District Judge.

[Endorsed] : 1709. R. G. McDonald, et al., vs. T.

A. Whistler, et al. Bill of Exceptions. Filed in the

office of the Clerk of the District Court of Alaska,

Second Division, at Nome. Dec. 27, 1907. Jno. H.

Dunn, Clerk. By , Deputy. Refiled in

the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Feb. 8, 1908. Jno. H.

Dunn, Clerk. By , Deputy.
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[Minutes Relative to Papers on Writ of Error.]

In the District Court for the District of Alaska, Sec-

ond Division,

Term Minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Monday, February 10, 1908, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of court, the following

proceedings were had

:

#1709.

MACDONALD et al.

vs.

WHISTLER et al.

John Rustgard presented a supersedeas bond in

the srnii of $2500 which was approved by the Court,

and also an assignment of errors, petition for writ

of error, and was granted an order allowing the writ.

Writ of error and citation issued returnable March

5, 1908, and papers filed.
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In the District Court for the District of Alaska^

Second Division,
^

No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER etal..

Defendants.

Assignment of Errors [On Writ of Error].

Comes now the above-named defendant, T. A.

Whistler, the plaintiff in error, and files the follow-

ing assignment of errors upon which he will rely in

the prosecution of the writ of error in the above-en-

titled cause.

I.

The Court erred in overruling defendant's de-

murrer to plaintiffs' complaint herein.

11.

The Court erred in permitting the plaintiffs herein

to file an amendment to their complaint after the

Court had overruled the defendant's demurrer to

such comxjlaint.

III.

The Court erred in overruling defendant's de-

murrer to plaintiffs' complaint as amended.

IV.

The Court erred in overruling defendant's o])jec-

tion to the following question by plaintiffs' counsel
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to witness Macdonald, which question, objection and

ruling were as follows

:

^^Q. Now, you have got to the point where you

say that when you got something to divide up that

vou were to have a settlement; now what sort of a

settlement were you to have ? What was said in re-

gard to a settlement, if anything^

Mr. RUSTGARD.—Objected to, as leading and

calling for a conclusion of the witness.

The COURT.—Objection overruled. He is merely

repeating what the witness stated to him.

To which ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court."

V.

The Court erred in overruling defendant's objec-

tion to the following question asked by plaintiffs'

counsel of plaintiffs' witness Macdonald, which ques-

tion, objection and ruling were as follows, to wit:

^^Q. What proposition, if any, did you make to

Dr. Carter at that time ?

Mr. RUSTGARD.—That is objected to because it

is irrelevant and incompetent and it is not shown that

Capt. Whistler was present or assented in any way

to it, and for the further reason that it is not the best

evidence. He stated that he wrote Dr. Carter and

the letters are the best evidence.

The COURT.—Objection overruled.

To which ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court."
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VI.

The Court erred in overruling defendant's motion

to strike the following answer of plaintiff Macdonald

while a witness for plaintiff's in the above-entitled

cause, which answer, motion and ruling were as fol-

lows, to wit:

^^A. I told Dr. Carter, I wrote to Dr. Carter and

told him to come in with us, that we already had con-

siderable property up here and I sent him a sketch

of the two different districts and the claims and wrote

him all I knew about this country and the Kougarok

and told him at the same time that if he concluded

to come in I would consider him entitled to one-

fourth interest in anything else w^e might acquire, as

Capt. Whistler has always told me and also had

written to Dr. Carter too that he would be contin-

ually on the lookout and that we would strike some-

thing some of these days.

Mr. RUSTGARD.—I move to strike out that an-

swer on the ground that it is incompetent, irrelevant

and immaterial and not binding on the defendant in

any way and is not the best evidence.

The COURT.—Motion overruled.

To which ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court."

VII.

The Court erred in sustaining plaintiffs' objection

to the following question asked by defendant's coun-

sel of defendant Whistler while said Whistler was a
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witness for defendants, which question, objection and

ruling w^ere as follows, to wit

:

'

' Q. What was the cost of a family living here in

Nome during the year 1900?

Mr. EEAGAN.—That is objected to as immaterial.

What has the cost of a family living here in Nome

in 1900, got to do with this case?

The COURT.—We hardly think it is material.

The objection sustained.

To which ruling defendant Whistler then and there

duly excepted and which exception was duly allowed

b}" the Court.''

VIII.

The Court erred in sustaining plaintiffs' objection

to the question asked of Defendant Whistler while

a witness for defendants, which question, objection

and ruling were as follows, to wit:

^'Q. What was the cost of a family living here in

Nome during the various years of 1900, 1901, '2, '3,

'4 and '5 ?

Mr. REAGAN.—I object to the question as im-

material, irrelevant and incompetent for any pur-

pose.

Mr. RUSTGARD.—I offer it for the purpose of

contradicting the testimony of Macdonald that he

made an agreement with Whistler in the fall of 1900,

that he was going to keep Whistler going with the

necessaries of life, and for the purpose of contradict-

ing him in that he did not furnish even one-half of

the share of provisions and labor which he says he

agreed to do.
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Mr. REAGAN.—I object to the statement of coun-

sel. He testified that he was to furnish as his share

one-half the provisions and labor required hy

Whistler. He testified that he was to furnish what-

ever Whistler asked for. The testimony is that such

supplies as Whistler asked for he gave him, that he

(Whistler) was to go to Kougarok and wherever he

could and acquire propert}^ But such assistance as

he asked from Macdonald he furnished him. That is

what the plaintiff stated. He never said that he ever

agreed to keep Whistler going.

The COURT.—I think the objection should be sus-

tained, as w^e remember the testimony. 01)jection is

sustained.

To which ruling defendant Whistler then and there

duly excepted and which exception was then and

there duly allow^ed by the Court."

IX.

The Court erred in sustaining plaintiffs' objection

to the following offer made by defendant Whistler,

which offer, objection and ruling were as follows, to

wit:

^^Mr. RUSTGARD.—I will make one or two

offers, if the Court please, in order to keep the rec-

ords in shape. Defendant offers to show by this wit-

ness (T. A. Whistler) what the reasonable expense

of maintaining himself actually was in and about

Nome during the years 1901 and '2, assuming that lie

took the same rations and kind of living as any or-

dinary man.
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Mr. REAGAN.—We object to the offer upon the

ground that the testimony if adduced is immaterial,

irrelevant and incompetent.

The COURT.—Objection sustained.

To which ruling defendant Whistler then and there

duly excepted and which exception was then and

there duly allowed by the Court."

X.

The Court erred in sustaining plaintiffs' objection

to the following offer of testimony made by defend-

ant, which offer, objection and ruling were as follows,

to wit

:

^^Mr. RUSTGARD.—Defendants offer to prove

by this witness (T. A. Whistler) what the reasonable

cost and expense of a laboring man was in maintain-

ing himself in and about the town of Nome during

the years 1903, 1904, 1905 and 1906.

Mr. REAGAN.—To which I object on the same

grounds, that it is incompetent, irrelevant and im-

material and does not tend to prove or disprove any

of the issues in this case.

The COURT.—Same rulings with reference to

each of the years. Objection sustained.

To which ruling defendant Whistler then and there

excepted, and which exception was then and there

dulv allowed by the Court."

X-A.

The Court erred in sustaining plaintiffs' objection

to the following question asked of defendant T. A.

Whistler while a witness for the defendants herein.
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whieli question, objection and ruling were as follows,

to wit:

''Q. During that time that you have been in

Alaska, could you have been employed as master of

ships or at your old profession ? A. Yes.

Q. At what salary?

Mr. REAGAN.—Objected to.

The COURT.—Sustained.

To w^hich ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court.

X-B.

The Court erred in sustaining plaintiffs' objection

to the following offer of evidence made by defend-

ants, w^hich offer, objection and ruling were as fol-

lows, to wit:

^^Mr. RUSTGARD.—We offer to show by this wit-

ness that the defendant Whistler could, if he had so

desired, been employed at his old profession as mas-

ter of big ships at a salary of two hundred dollars

per month and all expenses. We also wish to show

in the same connection that the plaintiff in this case,

Mr. Macdonald, during the same length of time has

been w^orking for a salary of only one hundred dol-

lars per month ; not all that time, but that during por-

tions of that time he drew only seventy-five dollars

per month. We offer to show this for the purpose

of showing the improbability of Mr. Whistler having

an}^ such an agreement with Mr. Macdonald as Mr.

Macdonald has testified to.

Mr. REAGAN.—T object to it on the ground that

it is irrelevant, and inomaterial.
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The COURT.—We sustain the objection, on the

ground that it is immaterial and irrelevant when it

was executed.

To which ruling defendant then and there ex-

cepted, and which exception was duly allowed by the

Court."

XI.

The Court erred in overruling the defendant's

motion to strike from the record the oral evidence

of Macdonald, a witness for plaintiffs, which motion

and ruling were as follows, to wit

:

^^Mr. RUSTGARD.—I desire to make a motion, if

the Court please ; this is the first opportunity I have

had since the power of attorney from Whistler to

Macdonald was introduced. It came out in the evi-

dence of Macdonald, the plaintiff in the case, as to

what authority he had from Whistler to dispose of

these properties, and I ask that the testimony all con-

cerning that be stricken from the record for the

reason that it is at variance and in conflict with the

terms of the power of attorney signed, sealed and de-

livered.

Mr. REAGAN.—We resist the motion.

The COURT.—Motion overruled.

To which ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court."

XII.

The Court erred in overruling the defendant's

objection to the request of plaintiffs to offer further

evidence after the case had been closed and after it
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had been adjourned to a future day simply for argu-

ment, and while the defendant Whistler was absent

from the courtroom, which offer, objection and rul-

ing were as follows, to wit:

'^Mr. REAGAN.—We wish to offer some furtlier

evidence in rebuttal and I ask pemiission to call Mr.

Watte to the witness stand.

Mr. RUSTGARD.—We object to any further tes-

timony being taken because all the evidence in this

case has been closed and this is the time it was set for

argument. Moreover, the defendant Whistler is not

in court but absent at this time and I will not be in

position to cross-examine any new witnesses called to

testify for the plaintiffs. I infomied Mr. Whistler

that his presence was not needed as no more evidence

was to be taken and he is out on the creeks looking

after some of his interests.

By the COURT.—The objection is overruled. It

was the defendant's duty to be here at all times.

Plaintiffs may introduce further evidence.

To which ruling defendant Whistler then and there

excepted and which exception was then and there

duly allowed by the Court."

XIII.

The Court erred in granting plaintiffs' motion to

strike from the records of this case all the evidence

pertaining to the expenses of defendant Whistler in-

curred in looking after, working and taking care of

and in any way had with reference to the Wonder

Creek properties, to wit, No. 5 Wonder and No. 6

Bench claims involved in this action; whicli motion

and ruling were as follows, to wit:
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"Mr. REAGAN.—The plaintiffs now move that all

the evidence of the defendant as to the defendant

Whistler's expenses incurred in looking after, work-

ing or taking care or in any way had with reference

to the Wonder Creek properties, to wit: No. 5

Wonder and No. 6 Bench, the claims involved in

this action, be stricken from the records for the rea-

son that the same is not pleaded. The defendant's

answer does not set up any counterclaim for any ex-

pense connected with those properties.

The COURT.—The motion is granted. The evi-

dence may be stricken out.

To which ruling the defendant Whistler then and

there excepted and which exception was duly allowed

by the Court."

XIV.

The Court erred in signing and issuing an order

dated the 8th day of October, 1907, requiring and or-

dering the Alaska Banking and Safe Deposit Com-

pany to assay and melt the gold-dust deposited with

it, which order was in words and figures as follows, t

wit:

'^In the District Court in and for the District of

Alaska, 2d Division.

R. G. MACDONALD et al.

vs.

T. A. WHISTLER et al.

It appearing to the Court from the evidence in the

above cause that there is on deposit in the Alaska

Bank & Safe Deposit Company a quantity of gold-

dust, there deposited under the order of this Court,
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being royalties from the Whistler Bench and No. 5

Wonder Creek and the parties hereto consenting and

desiring that the same shall be assayed and melted

bv said bank, it is now
Ordered that said Alaska Banking & Safe Deposit

Company, assay and melt said gold-dust, and render

a statement to the parties for the use of the Court,

showing the total amount of dust received, the assay

value thereof, the amount delivered to T. A. Whist-

ler under the order of this Court, the amount of the

banks' charges for assaying and melting, and the net

proceeds thereof after deducting the said expenses

of the bank to be deposited in said bank as cash, sub-

ject to the further order of this Court, also said

Bank shall deliver to the court a statement of the

total amounts had by T. A. Whistler, through said

Bank on account of said royalties, before as well as

since the beginning of this suit.

Done at Nome this 8th day of October, 1907.

ALFRED S. MOORE,
Judge."

XV.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

'^That at the time of said purchase and the ac-

ceptance of one-half thereof by Whistler, he. Whist-

ler, also agreed Avith Macdonald to acquire other

mining properties in the said Division and District

of Alaska and to oversee, prospect and develop the
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same, in all of which Whistler and Macdonald Avere

to be equally interested, and Macdonald also agreed

to furnish Whistler supplies, equivalent, provisions

and money, when needed, to help Whistler out in a

general way, so that Whistler would be able to at-

tend to the mutual interests of himself and Macdon-

ald when not attending to his (Whistler's) other

business of photography, etc."

XVI.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

^^That pursuant to their agreement from the time

thereof up to June 16th, 1903, Macdonald furnished

everything to Whistler which Whistler asked for,

and more than Whistler asked for, amounting in

value to over five hundred dollars ($500.00)."

XVII.

The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling were as follows, to wit

:

^^That immediately thereupon defendant Whistler

moved that the said finding

:

That pursuant to their agreement from the time

thereof up to June 16th, 1903, Macdonald furnished

everything to Whistler which Whistler asked for,

and more than Whistler asked for, amounting in

value to over five hundred dollars ($500.00), be made
more specific by setting out the specific and particular

items which the Court considers as entering into the
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aggregate sum of $500 mentioned in said finding;

which motion was overruled and which ruling was

duly excepted to by defendant Whistler and which

exception was duly allowed by the Court.

XVIII.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

'^That this arrangement was to continue until

Whistler and Macdonald ^made a little stake, or had

something to divide,' after which they were to divide

up and then remain together or separate as they

should agree."
XIX.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit

:

^^That up to the 16th of June, 1903, Whistler had

acquired by locations under the United States mining

laws, pursuant to this agreement, some eight claims

in his own name and one in Macdonald 's name in said

District and Division, other than the interest first

purchased by Macdonald. '

'

XX.
The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

'^That the plaintiff Macdonald and the defendant

Whistler formed about the end of the year 1900, a
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mining copartnership, to do a mining business in the

Second Division of the District of Alaska, and to

continue at will, and that they were mining partners

from said time until June 16th, 1903."

XXI.
The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

'

' That they were each entitled during the continu-

ance of said partnership to an undivided one-half

interest in all of the mining properties acquired by

Whistler in said District and Division, and of the

rents, issues and profits thereof, to wit, said nine

properties."

XXII.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:
'

' That it was the duty of Wliistler to so acquire and

protect the title to, and prospect and develop to what

extent he could the said properties for the said part-

ners in consideration of the contributions made by

Macdonald."

XXIII.
The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

'^That in the fall of 1902, Whistler requested Mac-
donald to dispose of an undivided one-fourth interest
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in their said partnership properties for the purpose

of raising thereon the srnn of eight hundred ($800.00)

dollars with which to further develop their said prop-

erties, for the purposes of their partnership."

XXIV.
The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

''That Macdonald agreed, if possible, to dispose

of a one-quarter undivided interest in their said

properties for the purpose of raising said sum for

said purpose. '

'

XXV.
The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

''That subsequently Macdonald represented to the

plaintiff F. J. Carter the arrangement then existing

between himself, Macdonald, and Whistler, stating

to Carter that Whistler was to look after the proper-

ties then owned by himself and Whistler and to ac-

quire other properties and to oversee, prospect and

develop the same for their joint benefit as paiiners,

and that if he. Carter, would contribute to them the

sum of $800, it would be used for the purposes men-

tioned, and that Carter would be entitled to a one-

fourth interest in their enterprise, as well in the

properties already acquired ])y the partnershi}) of

Macdonald and Whistler as in whatever other mining
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properties Whistler thereafter acquired in said Dis-

trict and Division during the continuance of their

arrangement."

XXVI.
The Court erred in approving and making the fol-

lowing finding of fact and overruling defendant's

objection to the same, which finding is as follows, to

wit:

'^That Carter accepted this proposition and for-

warded to Macdonald for the use of the enterprise

one thousand dollars instead of eight hundred dol-

lars."

XXVII.
The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

^^That on the 16th day of June, 1903, Macdonald

handed over to Whistler said sum of one thousand

dollars so paid by Carter and communicated to

Whistler the understanding had in regard thereto

between himself and Carter, to which Whistler

agreed and accepted the one thousand, and further

agreed with Macdonald that he and Macdonald

should make Carter's interest in the enterprise an

equal third with them instead of one-fourth in view

of Carter's having paid in one thousand dollars in-

stead of eight hundred dollars, and this was com-

municated by Macdonald to Carter who accepted

the same."

XXVIII.
The Court erred in overruling defendant's motion
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to make the following finding more specific, which

motion and ruling were as follows, to wit:

^*The defendant Whistler then moved the Court

that said finding, to wit: That on the 16th day of

June, 1903, Macdonald handed over to Whistler

said sum of one thousand dollars so paid by Carter

and communicated to Whistler the understanding

had in regard thereto between himself and Carter,

to which Whistler agreed and accepted the one thou-

sand, and further agreed with Macdonald that he and

Macdonald should make Carter's interest in the

enterprise an equal third with them instead of one-

fourth in view of Carter's having paid in one

thousand dollars instead of eight hundred dollars,

and this was communicated by Macdonald to

Carter who accepted the same; be made more

specific by stating how much, if any, of the one

thousand dollars mentioned in said finding was

paid to said Whistler in cash or currency and how

much, if any, was paid in goods, wares and mer-

chandise, which motion was overruled by the Court

and which ruling defendant then and there accepted

to, and which exception was duly allowed by the

Court."

XXIX.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's ol)-

jection to the same, which finding is as follows, to

wit

:

*^That during the said year of 1903 and the

years 1904 and 1905, in addition to the $1,000 paid
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in by Carter, Macdonald furnished further supplies,

money and its equivalent to Whistler for the use

of the enterprise in the sum of $722.00."

XXX.
The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling were as follows, to wit:

'^Defendant Whistler then moved the Court that

the said finding to wit : That during the said year of

1903 and the years 1904 and 1905, in addition

to the $1,000 paid in by Carter, Macdonald furnished

further supplies, money and its equivalent to

Whistler for the use of the enterprise in the sum of

$722.00;—be made more specific by specifying in

detail the various items which the Court takes into

consideration as constituting the various parts

which constitute in the aggregate the sum of $722.00

mentioned in said finding; which motion was over-

ruled by the Court, and to which ruling Defend-

ant Whistler then and there excepted and which

exception was duly allowed by the Court."

XXXI.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's ob-

jection to the same, which finding is as follows, to

wit

:

^'That in the early part of the year 1904 Whistler

acquired the legal title to a placer mining claim

situate on Wonder Creek in the Nome Mining

District, 2d Division, Alaska, known as claim No.

5 on Wonder Creek, and also an undivided one-
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half interest in another placer minini^ claim known

as the First Tier Bench, Right Limit, on said Won-
der Creek, the latter also known as the Whistler

Bench claim."

XXXII.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objec-

tion to the same, which finding is as follows, to wit

:

^'That the claim No. 5 Wonder Creek was ac-

quired by Whistler by the location thereof under

the United States mining laws, said location hav-

ing been made by himself and one Bayne, each

having an undivided one-half interest therein, that

subsequently Whistler purchased Bayne 's half

interest therein in consideration of $250 which he

had paid Bayne out of the one thousand dollars

so paid in by Carter, taking the half interest in No.

5 Wonder Creek in lieu of an interest in another

of Bayne 's properties Bayne/s title to which had

been foreclosed under a mortgage; and that he,

Whistler, acquired the one-half interest in the

Whistler Bench claim by reason of a location there-

of under the United States mining laws, made by

him and another, each owning an undivided one-half

thereof."

XXXIII.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's o])Jec-

tion to the same, which finding is as follows, to wit :

^^That said Whistler has let leases upon said two

last mentioned claims and royalties have become
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due from the lessees out of said leased properties to

the aggregate amount of $18,759.56, of which sum

said Whistler has received the sum of $6,083.06."

XXXIV.
The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling were as follows, to wit

:

'^Defendant Whistler then moved the Court that

the said finding, to wit: That said Whistler has

let leases upon said two last mentioned claims and

royalties have become due from the lessees out of

said leased properties to the aggregate amount of

$18,759.56, of which sum said Whistler has re-

ceived the sum of $6^083.06 ;—be made more specific

by setting out in detail the various sums and items

which the Court finds constitute the aggregate sum
of $18,759.56 mentioned in said finding and the

claims from which such sum came, and also that

said finding be made more specific by setting out

in detail the various items constituting the said

sum of $6,083.06 mentioned in said writing and the

claims from which the same has been derived;

which motion was then and there overruled by the

Court and to which ruling the defendant Whistler

then and there excepted, and which exception was

duly allowed by the Court."

XXXV.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's ob-

jection to the same, Avhich finding is as follows, to

wit

:
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''That Whistler has disposed of some of the

properties of the old partnership of Whistler and

Macdonald hereinbefore found, by a contract of

sale to the Dahl Creek Mining & Trading Co. without

the knowledge of either of the plaintiffs."

XXXVI.
The Court erred in making and allowing the fol-

lo^\dng finding and in overruling defendant's o])jec-

tion to the same, which finding is as follows, to wit

:

''That said leased properties became productive

in 1906."

XXXVII.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objec-

tion to the same, which finding is as follows, to wit

:

"That the allegations of the plaintiffs' complaint

as amended are true, and that the allegations of

the defendant Whistler's answer are untrue, ex-

cept the allegations in said answer wherein it is

admitted that plaintiffs and defendant Whistler are

mining partners."

XXXVIII.
The Court erred in making and filing the follow-

ing conclusion of law and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit:

"That the plaintiffs Macdonald and Carter and

the defendant Whistler, on the 16th of Jime, 1903,

formed and entered into a mining partnership, said

mining partnership to continue at will, and that ever

since they have been and now are mining partners."
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XXXIX.
The Court erred in making and filing the follow-

ing: conclusion of law and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit

:

''That it was the duty of Carter to, and he did,

furnish to the partnership the svim of $1000 ; that it

was the dutv of Macdonald to furnish materials,

provisions, supplies and money as needed by

Whistler for the use of the partnership and that

he did furnish all that was demanded by Whistler

and more, to wit, amounting in the aggregate of

$722.00, that it was the duty of Whistler to over-

see, prospect and develop the properties of the

partnership held at its inception in June, 1903, and

to contribute what other mining properties he ac-

quired in the Second Division, District of Alaska,

during the partnership to said partnership and to

oversee, prospect and develop the same."

XL.

The Court erred in making and filing the follow-

ing conclusion of law and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit

:

''That the assets of the partnership consists of

the old partnership property of Whistler and Mac-

donald and such other properties as Whistler may
have acquired during the present partnership."

XLI.

The Court erred in making and filing the follow-

ing conclusion of law and in overruling defendant's
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objection to the same, wliieli conclusion is as follows,

to wit

:

^^That Whistler acquired by location and pur-

chase out of the partnership assets the two proper-

ties, No. 5 Wonder Creek and the Whistler Bench

on Wonder Creek in the Second Division, District

of Alaska, during the continuance of the partner-

ship.''

XLII.

The Court erred in making and filing the follow-

ing conclusion of law and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit

:

*^That the partnership property includes the said

claims No. 5 Wonder Creek and the one half un-

divided interest in theWhistler Bench aforesaid."

XLIII.

The Court erred in making and filing the follow-

ing conclusion of law and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit

:

^^That each partner is entitled to an undivided

one-third of the partnership property, as well as

one-third of the rents, issues and profits thereof;

that out of the royalties already earned, to wit, the

sum of $18,759.56, Macdonald and Carter are en-

titled to the sum of $6,253.19; that Whistler has

already received the sum of $6,083.06 out of paid

royalties, and is entitled to receive the further sum

of $170.13 therefrom."
XLIV.

The Court erred in making and filing the follow-
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ing conclusion of law and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit

:

^^That said Whistler holds the legal title to

said claims No. 5 Wonder Creek and the undivided

one-half of said Whistler Bench as trustee for

the use and benefit of said plaintiffs to the extent of

two-thirds of the estate by said Whistler held

therein, to each of said plaintiffs the one-third of

the estate so held by Whistler therein, and plain-

tiffs are entitled to a decree of this Court directing

said Whistler to make proper conveyances there-

of for one-third of the interests now held by said

Whistler in said claims to each of said plaintiffs,

and perpetually enjoining the defendant lajonen

Anderson, Johnson, Johnson, Nas, Borscheim and

Stolsmark holding leases of said claims from pay-

ing over at any time in gold-dust or the value there-

of in money any of the royalties reserved by their

leases to be paid by them to said Whistler beyond

the one-third to him lawfully belonging as of the

three equal joint owners of said interests now held

by said Whistler, either to the said Whistler or

to any one as his attorney or agent, or from pay-

ing him or his agent or attorney out of the aggre-

gate royalties now held in bank any sum to exceed

the sum of $170.18 still due said Whistler as the

balance of his share of said royalties still unpaid."

XLV.
The Court erred in denying defendant's request

as follows, to wit:
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'^Defendant Whistler then requested the Court to

make a finding of facts specifying the amount ex-

pended by the defendant Whistler on or for the bene-

fit of the nine claims owned in common by said plain-

tiffs and the said Whistler since June, 1903, which

request was then and there denied by the Court, to

which ruling defendant Whistler then and there ex-

cepted and which exception was duly allowed by the

Court."

XLVI.
The Court erred in refusing defendant's request as

follows, to wit

:

^^That thereupon defendant Whistler requested the

Court to make a specific finding of fact as to the

amount of assessment work performed by said de-

fendant Whistler on the properties held in common

by said plaintiffs and said Whistler since June, 1903,

which request was then and there refused and de-

nied by the Court, and to which ruling defendant

Whistler then and there excejjted, and which excep-

tion was duly allowed by the Court."

XLVII.

The Court erred in refusing defendant's request

as follows, to wit:

**And thereupon defendant Whistler requested the

Court to make a specific finding of fact that he, the

said Whistler, expended upon the nine claims owned

in common by himself and plaintiffs during the year

1903 the sum of $1259.50 in labor, improvement and

developing work, which request was refused and

denied by the Court and to which ruling the defend-
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ant Whistler then and there excepted, and which

exception was duly allowed by the Court."

XLVIII.
The Court erred in refusing defendant's request as

follows, to wit

:

^^That thereupon defendant Whistler requested the

Court to make a specific finding of fact that said

defendant Whistler during the year 1904 expended

in labor and improvements upon the nine claim^s

owned by him and the said plaintiffs in common,

the sum of $1371,50, which request was then and

there denied and refused by the Court, and to

which ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court."

XLIX.
The Court erred in refusing defendant's request

as follows, to wit

:

*^That thereupon defendant Whistler requested the

Court to find as a fact that he, the said Whistler, ex-

pended during the year of 1905, upon the claims

owned in common by him and the said plaintiffs for

the benefit of said claims the sum of $500, which

request was then and there refused and denied by the

Court, to which ruling defendant Whistler then and

there excepted, and which exception was duly al-

lowed by the Court."

L.

The Court erred in refusing defendant's request

as follows, to wit:

*^That thereupon defendant Whistler reuested the

Court to find a§ a fact, that he, the said Whistler
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rexpended upon the claims in dispute, to wit: No.

5 Below on Wr/nder and Whistler Bench the sum of

$4000 in looking after the workings of said claims

and protecting the interest held in his name in the

same during the year 1906 and 7, which request was

then and there denied and refused by the Court, to

which ruling the defendant Whistler then and there

excepted and which exception was duly allowed by

the Court.''

LI.

The Court erred in refusing defendant's request

as follows, to wit:

^'Thereupon defendant Whistler requested the

Court to make a finding of fact, specifying the

amount expended or incurred by said Whistler in

protecting and looking after the interest in the said

claims on Wonder Creek, to wit : No. 5 Below on

Wonder and Whistler Bench so called, held in his

name, during the year 1906 and '7, which request

w^as then and there denied and refused by the Court,

and to which ruling the defendant Whistler then and

there excepted, and which exception was duly al-

lowed by the Court."

LII.

The Court erred in making and filing the follow-

ing decree and in overruling defendant's objection

to same, to wit

:

^^That the plaintiffs, R. G. Macdonald and F. J.

Carter and the defendant, T. A. Whistler, in the

month of June, 1903, formed and entered into a

mining co-partnership, terminable at will, foi* the
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purpose of doing a mining business, and acquiring

mining properties in the Second Division, District

of Alaska, and ever since said time have been and

now are mining partners."

LIII.

The Court erred in making and filing the following

decree and in overruling defendant's objection to the

same, to wit

:

^^That ever since the acquisition of the legal title

thereof in the year 1904 by defendant T. A. Whistler,

he has held said legal title to that certain placer min-

ing claim known as No. 5 Wonder Creek and also the

undivided one-half interest in that certain other plac-

er mining claim known as First Tier Bench, Right

Limit, Wonder Creek, also known as the Whistler

Bench, both situated in the Cape Nome Mining Dis-

trict, 2d Division, District of Alaska, as trustee for

the use and benefit of the said partnership and of said

plaintiffs for the use and benefit of the said plaintiffs

to the extent of two-thirds of the estate held by the

said Whistler therein, to each of said plaintiffs the

one-third of the estate so held by the said Whistler

therein ; and the said plaintiffs R. G. Macdonald and

F. J. Carter became at the time of the location and

purchase of said interests by said Whistler, equitable

owners with and cotenants of said Whistler therein."

LIV.

The Court erred in making and filing the following

decree and in overruling defendant's objection to the

same, to wit

;

i
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^'That said Whistler located said claims during

the continuance of the said partnership, and made the

purchase of the one-half interest in claim No. 5 Won-
der Creek during the continuance of said partner-

ship and paid for the same with the partnership mon-

eys."

LV.

The Court erred in making and filing the following

decree and in overruling defendant's, objection to

same, to wit

:

^^It is further ordered and decreed that the said de-

fendant T. A. Whistler, within thirty (30) days from

the date hereof make, execute and deliver to each of

said plaintiffs, R. G. Macdonald and F. J. Carter, a

good and sufficient deed or conveyance fully convey-

ing to each of said plaintiffs the whole undivided one-

third interest in and to said placer mining claim

known as No. 5 Wonder Creek, and the whole undi-

vided one-sixth interest in said placer mining claim

known as First Tier Bench, Right Limit, Wonder

Creek, othenvise known as the Whistler Bench claim,

situate in the Cape Nome Mining & Recording Dis-

trict, 2d Division, District of Alaska, being the same

properties litigated about herein, and in default

thereof by the said Whistler, the said conveyances

shall be made, executed and delivered to the said

plaintiff.s by a commissioner to he after the expira-

tion of said thirty days appointed by this Court for

the purpose of making, executing and delivering

said conveyances, and the same when so made by
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said commissioner to have the same force and effect

as if made, executed and delivered by the said T. A.

Whistler, and that until such conveyances are made,

executed and delivered, either by the said defendant

T. A. Whistler, or by s^ch commissioner as may be

appointed by the Court in accordance herewith, this

decree shall stand in lieu of said conveyances and

with the same force and effect of said conveyances."

LVI.

The Court erred in making and filing the following

decree and in overruling defendant's objection to the

same, to wit

:

''It is further adjudged that the total net amount

of the output of said properties No. 5, Wonder Creek

and Whistler Bench, is the sum of $18,759.56 ; that

the defendant Whistler has already had and received

thereof the sum of $6,083.06 ; that the plaintiffs K.

G. Macdonald and F. J. Carter are each entitled to

receive the sum of $6,253.19, and the defendant

Whistler the further sum of $170.13 thereof; that

the said plaintiffs E. G. Macdonald and F. J. Carter

do each have judgment for the sum of $6,253.19

against the said partnership and the defendant, T. A.

Whistler, and the said Alaska Banking & Safe De-

posit Company, the depositary heretofore appointed

by this Court by its order herein, is directed to pay

out of the moneys still held by said depositary here-

in, to wit, out of the sum of $12,676.51 to the said

plaintiffs R. G. Macdonald and F. J. Carter, each the

sum of $6,253.19, and to the defendant T. A. Whist-

ler the sum of $170.13, or any part thereof which may
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remain after the payment of the costs herein as here-

inafter provided."
LVII.

The Court erred in making and filing the following

decree and in overruling defendant's objection to

the same, to wit:

*^It is further decreed that the defendant laymen

or lessees Andy Anderson, A. B. Brown, Fred John-

son, Edwin Johnson, Edward Johnson, Olaf Nas,

Louis Borshiem and John Stolsmark, and each of

them, and their and each of their agents, attorneys

and persons acting in privity with them, be and each

of them is perpetually enjoined from paying over

to said defendant, T. A. Whistler, his agents or at-

torneys or persons acting in privity with him, any

gold-dust or the value thereof in money or other-

wise any of the royalties reserved by their leases to

be paid by them to the said Whistler beyond the one-

third thereof to him lawfully belonging as one of the

equal joint owners of said properties No. 5 Wonder

Creek placer mining claim and the undivided one-

half of the Whistler Bench placer mining claim, sit-

uate in the Cape Nome Mining District, 2d Division,

Alaska."
LVIII.

The Court erred in entering judgment herein in

favor of plaintiffs and against the defendants.

• Wherefore the defendant above named, the plain-

tiff in error, prays that the judgment herein be re-

versed
JOHN RUSTGARD,

Attorney for Defendant, T. A. Whistler, Plaintiff

in Error.
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In the District Court in and for the District of

Alaska, Second Division.

No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

"Petition for Writ of Error and Supersedeas and

Order Directing Writ to Issue.

The above-named defendant, T. A. Whistler, feel-

ing himself aggrieved by the decree and the judgment

and decree of the Court entered herein on the 19th

day of December, 1907, comes now by his attorney,

John Rustgard, and petitions this Honorable Court

for an order allowing the said defendant T. A. Whist-

ler to prosecute a writ of error to the Honorable the

United States Circuit Court of Appeals for the Ninth

Circuit under and according to the laws of the United

States in that behalf made and provided, and that

upon the said defendant giving a bond in the sum of

$2500.00, the amount by this Court heretofore fixed

therefor, all further proceedings in this Court be

suspended and stayed until the determination of said

writ of error by the said United States Circuit Court

of Appeals of the Ninth Circuit.

JOHN RUSTGARD,
Attorney for Defendant T. A. Whistler.
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Let a writ of error in the above cause issue as

prayed for in the above petition.

Done in open court this 10th day of Febniarv, 1908.

ALFRED S. MOORE,
District Judge.

Received copy of foregoing assignment of errors

and order for writ of error this 10th day of Feby.,

1908.

JNO. J. REAGAN,
Plff . 's Atty.

[Endorsed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G. Mac-

donald and F. J. Carter, Plaintiffs, vs. T. A. Whistler

et al.. Defendants. Assignment of Errors and Peti-

tion for Writ of Error. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Feb. 10, 1908. Jno. H. Dunn, Clerk. By
, Deputy. John Rustgard, Attorneys for

. Vol. 6, Orders and Judgments, P. 81.

Comp.
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In the District Court for the District of Alaska,

Second Division,

No. 1709—IN EQUITY.

R. G. MACDONALD and P. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

Bond on Writ of Error and Supersedeas.

Know all men by these presents : That we, T. A.

Whistler, the defendant above named, as principal,

and J. J. Cole and A. B. Brown, as sureties, are held

and fimily bound unto R. G. Macdonald and P. J.

Carter, the plaintiffs above named, in the sum of

$2500.00, to be paid to the said R. G. Macdonald and

P. J. Carter, for the payment well and truly to be

made, we bind ourselves and each of us jointly and

severally, and our and each of our heirs, administra-

tors and executors firmly by these presents.

Sealed with our seals and dated the 10th day of

Pebruary, 1908.

The condition of this obligation is such that, where-

as the above-named defendant has sued out a writ of

error to the United States Circuit Court of Appeals

for the Ninth Circuit to reverse the judgment and de-

cree in the above-entitled cause by the District Court

for the District of Alaska, Second Division, entered

herein on the 19th day of December, 1907

;
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Now, therefore, the condition of this obligation is

such that if the above-named T. A. Whistler shall

prosecute said writ of error to effect and answer all

costs and damages, if he shall fail to make good his

plea, then this obligation shall be void; otherwise

to remain in full force and virtue.

T. A. WHISTLER, [Seal]

Principal,

By JOHN RUSTGARD,
His Attorney.

J. J, COLE, [Seal]

A. B. BROWN. [Seal]

Signed, sealed and delivered in presence of

A. W. KAH,
STOCKTON RUMSEY.

United States of America,

District of Alaska,—ss.

J. J. Cole and A. B. Brown, being first duly sworn,

each for himself, under oath deposes and says, I am
a resident of the District of Alaska, am not a counsel

or attorney at law, marshal, clerk of any court or

other officer of any court, that I am worth the sum

of $2500.00 over and above all just debts and lial)il-

ities and exclusive of property exempt from execu-

tion.

J. J. COLE,
A. B. BROWN.

Subscribed and sworn to before me this 10th day

of February, 1908.

[Notarial Seal] JOHN RUSTGARD,
Notary Public in and for the District of Alaska.
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The foregoing bond and the sufficiency of the

sureties approved in open court this 8th day of Feb-

ruary, 1908.

ALFRED S. MOORE,
District Judge.

Reed, copy of above Feb. 10/08.

JNO. J. REAGAN,
Plff 's. Atty.

[Endorsed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G. Mac-

donald and F. J. Carter, Plaintiffs, vs. T. A. Whistler

et al., Defendants. Bond on Writ of Error and Su-

persedeas. Filed in the Office of the Clerk of the

Dist. Court of Alaska, Second Division, at Nome.

Feb. 10, 1908. Jno. H. Dunn, Clerk. By
,

Deputy. John Rustgard, Attorney for Defendant.

Civil Bonds, No. 4, page 42. Comp.

In the District Court for the District of Alaska^

Second Division.

No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.
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Writ of Error (Lodged Copy).

United States of America,—ss.

The President of the United States to the Honorable

Judge of the District Court for the District of

Alaska, Second Division, Greeting.

Because in the record and proceedings as also in

the rendition of a judgment of a plea which is in the

said District Court before vou, between E. G. Mac-

donald and F. J. Carter, as plaintiffs, and T. A.

Whistler and Andy Anderson, A. B. Brown, Fred

Johnson, Edwin Johnson, Edward Johnson, 01 af

Nas, Louis Borscheim and John Stolsmark, as de-

fendants, a manifest error hath happened to the great

damage of the said defendant T. A. Whistler, as

is said and appears by his petition herein, we being

willing that error, if any hath been, should be duly

corrected and full and speedy justice done to the

parties aforesaid on this behalf, do command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the records and pro-

ceedings as aforesaid, with all things concerning

the same, to the Justices of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, in the

City of San Francisco, in the State of California,

together with this writ, so as to have the same at the

said place in the court on the 5th day of March, 1908

;

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

to be done therein to correct these erorrs, what of
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right and according to the law and customs of the

United States should be done.

Witness : The Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 10th day of February, 1908.

Attest my hand and seal of the District Court for

the District of Alaska, Second Division, on the day

and year last above written.

[Seal] JNO. H. DUNN,
Clerk of District Court for District of Alaska, Sec-

ond Division.

By Angus McBride,

Deputy Clerk.

[Endorsed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G. Mac-

donald and F. J. Carter, Plaintiffs, vs. T. A. Whist-

ler et al., Defendants. Writ of Error—Lodged Copy.

Filed in the Office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Feb. 10, 1908.

Jno. H. Dunn, Clerk. By , Deputy. John

Rustgard, Attorney for Defendant.

UNITED STATES OF AMERICA.
District Courts District of Alaska^ Second Division.

Cause No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.
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Praecipe [for Transcript of Record on Writ of

Error].

To the Clerk of the Above-entitled Court

:

You will please certify to the Circuit Court of Ap-

peals of the 9th Circuit the following records herein,

to wit : The Judgiuent-roll, the Bill of Exceptions,

Assignment of Errors, Petition and Order for Writ

of Error, Writ of Error, Citation, copy of Superse-

deas Bond.

JOHN RUSTGARD,
Atty. for T. A. Whistler.

NOTICE—Attorneys will please endorse their

own filings. Rule 47.

[Endorsed] : Cause No. 1709. District Court,

District of Alaska, Second Division. R. G. Mac-

donald et al.. Plaintiff, vs. T. A. Whistler et al.. De-

fendant. Praecipe. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Feb. 10, 1908. Jno. H. Dunn, Clerk. By

, Deputy.

In the District Court for the District of Alaska,

Second Division.

No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.
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Writ of Error [Original].

United States of America,—ss.

The President of the United States to the Honorable

the Judge of the District Court for the Dis-

trict of Alaska, Second Division, Greeting

:

Because in the record and proceedings as also in

the rendition of a judgment of a plea which is in the

said District Court before you between R. G. Mac-

donald and F. J. Carter, as plaintiffs, and T. A.

Whistler and Andy Anderson, A. B. Brown, Fred

Johnson, Edwin Johnson, Edward Johnson, Olaf

Nas, Louis Borschiem and John Stolsmark, as de-

fendants, a manifest error has happened to the great

damage of the said defendant T. A. Whistler, as is

said and appears by his petition herein, we being

willing that error, if any hath been, should be duly

corrected and full and speedy justice done to the par-

ties aforesaid on this behalf, do command you if

judgment be therein given, that then, under your

seal, distinctly and openly, you send the records and

proceedings as aforesaid with all things concerning

the same to the Justices of the United States Circuit

Court of Appeals for the Ninth Circuit, in the city

of San Francisco, in the State of California, together

with this writ, so as to have the same at the said place

in the court on the 5th day of March, 1908, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause to be

done therein to correct these errors what of right and
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according to the law and customs of the United

States should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 10th day of February, 1908.

Attest my hand and seal of the District Court for

the District of Alaska, Second Division on the day

and year last above written.

[Seal] JNO. H. DUNN,
Clerk of District Court for District of Alaska, Sec-

ond Division,

By Angus McBride,

Deputy Clerk.

United States of America,

District of Alaska,—ss.

Due sendee of the within Writ of Error is hereby

accepted, in the District of Alaska, this 10th day of

Feby., 1908, by receiving a duly certified copy of the

same.

JNO. REAGAN,
Attorney for Plffs.

[Endorsed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G.

Macdonald & F. J. Carter, Plaintiffs, vs. T. A.

Whistler et al.. Defendants. Writ of Error. John

Rustgard, Attorney for Defendant.
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[Citation on Writ of Error—Original.]

In the District Court for the District of Alaska,

Second Division,

No. 1709—IN EQUITY.

E. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

United States of America,—ss.

The President of the United States to R. G. Mac-

donald and F. J. Carter, Greeting:

You, and each of you, are hereby cited and ad-

monished to be in and appear at the United States

Circuit Court of Appeals for the Ninth Circuit, to

be held at the city of San Francisco, in the State of

California, within thirty days from the date of this

writ, pursuant to a writ of error filed in the Clerk's

Office of the District Court of the District of Alaska,

Second Division, wherein T. A. Whistler is plaintiff

in error and you are the defendants in error, to show

cause, if any there be, why the judgment and decree

in the said writ of error mentioned and entered here-

in on the 19th day of December, 1907, should not be

corrected and speedy justice should not be done to

the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the
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United States of America, this 10th day of Febru-

ary, 1908, and the Independence of the United States

the 132d.

ALFRED S. MOORE,
Judge District Court, District of Alaska, Second

Division.

[Seal] Attest : JOHN H. DUNN,
Clerk.

By Angus McBride,

Deputy Clerk.

United States of America,

District of Alaska,—ss.

Due sendee of the Avithin Citation is hereby ac-

cepted, in the District of Alaska, this 10 day of

Feby., 1908, by receiving a duly certified copy of the

same.

JNO. REAGAN,
Attorney for Plffs.

[Endorsed] : No. 1709. In the District Coui-t for

the District of Alaska, Second Division. R. G.

Macdonald and F. J. Carter, Plaintiffs, vs. T. A.

Whistler et al.. Defendants. Citation. John Rust-

gard. Attorney for Defendant.
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[Minutes Relative to Papers on Appeal.]

In the District Court for the District of Alaska,

Second Division,

Term Minutes, Special January, 1908, Term begun

and held at the Town of Nome, in said District

and Division, January 20, 1908.

Thursday, February 13, 1908, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

John H. Dunn, Clerk.

Angus McBride, Deputy Clerk.

Geo. B. Grigsby, Acting U. S. Attorney.

Thos. C. Powell, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had:

#1709.

MACDONALD et al.

vs.

WHISTLER et al.

John Rustgard presented to the Court an assign-

ment of errors, on behalf of defendant T. A. Whis-

tler, petition for an order allowing appeal, bond on

appeal, and on motion was granted an order allow-

ing appeal, bond in the sum of $2500 approved, and

citation issued returnable in thirty days and papers

filed. J. J. Reagan appeared on behalf of plaintiffs

and objected to the proceedings on the ground that

the Court is without jurisdiction, a writ of error hav-

ing heretofore issued out of this Court.
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1)1 the District Court for the District of Alaska,

Second Division.

No. 1709—IN EQUITY.

E. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al..

Defendants.

Assignment of Errors [on Appeal].

Comes now the above-named defendant, T. A.

Whistler, the appellant herein, and files the follow-

ing assignment of errors upon w^hich he will rely in

the prosecution of his appeal in the above-entitled

cause.

I.

The Court erred in overruling defendant's de-

murrer to plaintiffs' complaint herein.

II.

The Court erred in permitting the plaintiffs herein

to file an amendment to their complaint after the

Court had overruled the defendant's demurrer to

such complaint.

III.

The Court erred in overruling defendant's de-

murrer to plaintiffs' complaint as amended.

IV.

The Court erred in overruling defendant's objec-

tion to the following question by plaintiffs' counsel
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to witness Macdonald, which question, objection and

ruling were as follows

:

^^Q. Now you have got to the point where you say

that when you got something to divide up that you

were to have a settlement, now what sort of a settle-

ment w^ere you to have"? What was said in regard

to a settlement, if anything?

Mr. EUSTGARD.—Objected to, as leading and

calling for a conclusion of the witness.

The COURT.—Objection overruled. He is mere-

ly repeating what the witness stated to him.

To which ruling defendant Whistler then and

there excepted and which exception w^as duly allowed

by the Court."

V.

The Court erred in overruling defendant's objec-

tion to the following question asked by plaintiffs'

counsel of plaintiffs' witness Macdonald, which

question, objection and ruling were as follows, to

wit:

^'Q. What proposition, if any, did you make to

Dr. Carter at that time ?

Mr. RUSTGARD.—That is objected to because it

is irrelevant and incompetent and it is not shown

that Capt. Whistler was present or assented in any

way to it, and for the further reason that it is not the

best evidence. He stated that he wrote Dr. Carter

and the letters are the best evidence.

The COURT.—Objection overruled.

To which ruling defendant Whistler then and

there excepted and which exception was duly allowed

by the Court."
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VI.

The Court erred in overruling defendant's motion

to strike the following answer of plaintiff Macdonald

while a witness for plaintiffs in the above-entitled

cause, w^hich answ^er, motion and ruling were as fol-

lows, to wit:

**A. I told Dr. Carter, I wrote to Dr. Carter and

told him to come in wdth us, that w^e already had con-

siderable property up here, and I sent him a sketch

of the two different districts and the claims and

w^rote him all I knew about this country and the

Kougarok, and told him at the same time that if he

concluded to come in I would consider him entitled

to one-fourth interest in anything else w^e might ac-

quire, as Capt. Whistler has always told me and alsu

had wa^itten to Dr. Carter too that he would be con-

tinually on the lookout and that Ave would strike

something some of these days.

Mr. RUSTGARD.—I move to strike out that an-

swer on the ground that it is incompetent, irrelevant

and immaterial and not binding on the defendant in

any way and is not the best evidence.

The COURT.—Motion overruled.

To which ruling defendant Whistler then and

there excepted and which exception was duly allowed

by the Court."

VII.

The Court erred in sustaining ])laintiffs' objection

to the following question asked by defendant's coun-

sel of defendant Whistler while said Whistler was a

witness for defendants, which question, objection

and ruling were as follows, to wdt

:
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"Q. What was the cost of a family living here in

Nome, during the year 1900 ?

Mr. EEAGAN.—That is objected to as imma-

terial. What has the cost of a family living here in

Nome in 1900, got to do with this case ?

The COURT.—We hardly think it is material.

The objection sustained.

To which ruling defendant Whistler then and

there duly excepted and which exception was duly

allowed by the Court."

VIII.

The Court erred in sustaining plaintiffs' objection

to the question asked of defendant Whistler while a

witness for defendants, which question, objection

and ruling were as follows, to wit

:

^^Q. What was the cost of a family living here in

Nome during the various years of 1900, 1901, '2, '3,

'4 and '5?

Mr. REAGAN.—I object to the question as imma-

terial, irrelevant and incompetent for any purpose.

Mr. RUSTGARD.—I offer it for the purpose of

contradicting the testimony of Macdonald that he

made an agreement with Whistler in the fall of 1900

that he was going to keep Whistler going with the

necessaries of life, and for the purpose of contradict-

ing him in that he did not furnish even one-half of

the share of provisions and labor which he says he

agreed to do.

Mr. REAGAN.—I object to the statement of coun-

sel. He testified that he was to furnish as his share

one-half the provisions and labor required by Whist-
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ler. He testified that he was to furnish whatever

Whistler asked for. The testimony is that such sup-

plies as Whistler asked for he gave him, that he

(Whistler) was to go to the Kougarok and wherever

he could and acquire property. But such assistance

as he asked from Macdonald he furnished him. That

is what the plaintiff stated. He never said that he

ever agreed to keep Whistler going.

The COURT.—I think the objection should be

sustained, as we remember the testimony. Objec-

tion is sustained.

To which ruling defendant Whistler then and

there duly excepted and which exception was then

and there duly allowed by the Court."

IX.

The Court erred in sustaining plaintiffs' objection

to the following offer made by defendant Whistler,

which offer, objection and ruling were as follows, to

wit

:

^^Mr. RUSTGARD.—I will make one or two of-

fers, if the Court please, in order to keep the records

in shape. Defendant offers to show by this witness

(T. A. Whistler) what the reasonable expense of

maintaining himself actually was in and about Nome
during the years 1901 and '2, assuming that he took

the same rations and kind of living as any ordinary

laboring man.

Mr. REAGrAN.—We object to the offer upon the

ground that the testimony if adduced is immaterial,

irrelevant and incompetent.

The COURT.—Objection sustained.
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To which ruling defendant Whistler then and

there duly excepted, and which exception was then

and there duly allowed by the Court."

X.

The Court erred in sustaining plaintiffs' objection

to the following offer of testimony made by defend-

ant, which offer, objection and ruling were as fol-

lows, to wit:

^^Mr. EUSTGARD.—Defendants offer to prove by

this witness (T. A. Whistler) what the reasonable

cost and expense of a laboring man was in maintain-

ing himself in and about the town of Nome during the

years 1903, 1904, 1905 and 1906.

Mr. REAGAN.—^To which I object on the same

grounds, that it is incompetent, irrelevant and im-

material and does not tend to prove or disprove any

of the issues in this case.

The COURT.—Same rulings with reference to

each of the years. Objection sustained.

To which ruling defendant Whistler then and there

excepted, and which exception was then and there

duly allowed by the Court."

X-A.

The Court erred in sustaining plaintiffs' objection

to the following question asked of defendant T. A.

Whistler while a witness for the defendants herein,

which question, objection and ruling were as follows,

to wit:

''Q. During that time that you have been in

Alaska, could you have been employed as master of

ships or at your old profession? A. Yes.
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Q. At what salary ?

Mr. REAGAN.—Objected to.

The COUET.—Sustained.

To which ruling defendant Whistler then and there

excepted and which exception was duly allowed by the

Court."

X-B.

The Court erred in sustaining plaintiffs' objection

to the following offer of evidence made by defendants,

which offer, objection and ruling were as follows, to

wit:

^'Mr. RUSTGARD.—We offer to show by this wit-

ness that the defendant Whistler could, if he had so

desired, been employed at his old profession as master

of big ships at a salary of two hundred dollars per

month and all expenses. We also wish to show in the

same connection that the plaintiff in this case, Mr.

Macdonald, during the same length of time has been

working for a salary of only one hundred dollars per

month ; not all that time, but that during portions of

that time he drew only sevent^^-five dollars per month.

We offer to show" this for the purpose of showing the

improbability of Mr. Whistler having any such an

agreement with Mr. Macdonald as Mr. Macdonald has

testified to.

Mr. REAGAN.—I object to it on the ground that

it is irrelevant and immaterial.

The COURT.—We sustain the objection, on the

ground that it is immaterial and irrelevant when it

was executed.

To which ruling defndant then and there excepted,

and which exception was duly allowed by the Court.
11
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XI.

The Court erred in overruling the defendant's mo-

tion to strike from the record the oral evidence of

Macdonald, a witness for plaintiffs, which motion

and ruling were as follows, to wit:

**Mr. EUSTGARD.—I desire to make a motion,

if the Court please; this is the first opportunity I

have had since the power of attorney from Whistler

to Macdonald was introduced. It came out in the

evidence of Maodonald, the plaintiff in the case, as

to what authority he had from Whistler to dispose

of these properties, and I ask that the testimony all

concerning that be stricken from the record, for the

reason that it is at variance and in conflict with the

terms of the power of attorney signed, sealed and de-

livered.

Mr. REAGAN.—We resist the motion.

The COURT.—^Motion overruled.

To which ruling defendant Whistler then and there

excepted and which exception was duly allowed by

the Court."
XII.

The Court erred in overruling the defendant's ob-

jection to the request of plaintiffs to offer further evi-

dence after the case had been closed and after it had

been adjourned to a future day simply for argument,

and while the defendant Whistler was absent from

the courtroom, which offer, objection and ruling were

as follows, to wit:

^^Mr. REAGAN.—We wish to offer some further

evidence in rebuttal and I ask permission to call Mr.

Watte to the witness stand.
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Mr. RUSTGARD.—We object to any further tes-

timony being taken because all the evidence in this

case has been closed and this is the time it was set for

argument. Moreover, the defendant Whistler is not

in court but absent at this time and I will not be in

position to cross-examine any new witnesses called

to testify for the plaintiffs. I inforaied Mr. Whist-

ler that his presence was not needed as no more evi-

dence was to be taken and he is out on the creeks

looking after some of his interests.

By the COURT.—The objection is overruled. It

was the defendant's duty to be here at all times.

Plaintiffs may introduce further evidence.

To which ruling defendant Whistler then and there

excepted and which exception was then and there

duly allow^ed by the Court."

XIII.

The Court erred in granting plaintiff's motion to

strike from the records of this case all the evidence

pertaining to the expenses of defendant Whistler in-

curred in looking after, w^orking and taking care of

and in any way had with reference to the Wonder

Creek properties, to wit, No. 5 Wonder and No. 6

Bench, claims involved in this action ; which motion

and ruling were as follows, to wit

:

**Mr. REAGAN.—The plaintiffs now move that all

the evidence of the defendant as to the defendant

Whistler's expenses incurred in looking after, work-

ing or taking care or in any way had with reference

to the Wonder Creek properties, to wdt : No. 5 Won-
der and No. 6 Bench, the claims involved in this ac-
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tion, be stricken from the records for the reason that

the same is not pleaded. The defendant's answer

does not set up any counterclaim for any expense

connected with those properties.

The COURT.—The motion is granted. The evi-

dence may be stricken out.

To which ruling the defendant Whistler then and

there excepted, and which exception was duly allowed

by the Court. '

'

XIV.

The Court erred in signing and issuing an order

dated the 8th day of October, 1907, requiring and

ordering the Alaska Banking and Safe Deposit Com-

pany to assay and melt the gold-dust deposited with

it, which order was in words and figures as follows, to

wit:

^^In the Distruct Court in and for the District of

Alaska, 2d Division,

R. G. MACDONALD et al.

vs.

T. A. WHISTLER et al.

It appearing to the Court from the evidence in

the above cause that there is on deposit in the Al-

aska Bank & Safe Deposit Company, a quantity of

goid-dust, there deposited under the order of this

court, being royalties from the Whistler Bench and

No. 5 Wonder Creek, and the parties hereto con-

senting and desiring that the same shall be assayed

and melted by said bank, it is now
Ordered that said Alaska Banking & Safe De-

posit Company, assay and melt said gold-dust, and
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render a statement to the parties for the use of the

Court, showing the total amount of dust received,

the assay value thereof, the amount delivered to T.

A. Wliistler under the order of this Court, the

amount of the banks' charges for assaying and

melting, and the net proceeds thereof after deduct-

ing the said expenses of the bank to be deposited in

said bank as cash, subject to the further order

of this Court, also said Bank shall deliver to the

Court a statement of the total amounts had by T. A.

Whistler, through said Bank on account of said

royalties, before a^ well as since the beginning of

this suit.

Done at Nome, this 8th day of October, 1907.

ALFRED S. MOORE,
Judge."

XV.
The Court erred in approving and making the

following finding of fact and in overruling defend-

ant's objection to the same, which finding is as fol-

lows, to wit:

*^That at the time of said purchase and the ac-

ceptance of one-half thereof by Whistler, he Whist-

ler, also agreed with Macdonald to acquire other min-

ing properties in the said Division and District of

Alaska and to oversee, prospect and develop the

same, in all of which Wliistler and Macdonald were

to be equally interested, and Macdonald also agreed

to furnish Whistler supplies, equipment, provisions

and money, Avhen needed, to help Whistler out in a

general way, so that Whistler would be able to attend

to the mutual interests of himself and Macdonald
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when not attending to his (Whistler's) other busi-

ness of photography, etc."

XVI.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

^^That pursuant to their agreement from the time

thereof up to June 16th, 1903, Macdonald furnished

everything to Whistler which Whistler asked for,

and more than Whistler asked for, amounting in

value to over five hundred dollars ($500.00)."

XVII.

The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling were as follows, to wit

:

^^That immediately thereupon defendant Whistler

moved that the said finding : That pursuant to their

agreement from the time thereof up to June 16th,

1903, Macdonald furnished everything to Whistler

which Whistler asked for, and more than Whistler

asked for, amounting in value to over five hundred

dollars ($500.00),—be made more specific by setting

out the specific and particular items which the Court

considers as entering into the aggregate sum of $500

mentioned in said finding; w^hich motion was over-

ruled and which ruling was duly excepted to by de-

fendant Whistler and which exception was duly al-

lowed by the Court."

XVIII.

The Court erred in approving and making the fol-
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lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit :

^'That this arrangement was to continue until

Whistler and Macdonald *made a little stake, or had

something to divide, ' after which they were to divide

up, and then remain together or separate, as they

should agree."

XIX.
The Court erred in approAdng and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit : That up to the 16th day of June, 1908, Whistler

had acquired by locations under the United States

mining laws, pursuant to this agreement, some eight

claims in his own name and one in Macdonald 's name

in said District and Division, other than the interest

first purchased by Macdonald."

XX.
The Court erred in approving and making the fol-

low^ing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit

:

^^That the plaintiff Macdonald and the defendant

Whistler formed about the end of the year 1900 a

mining copartnership, to do a mining business in the

Second Division of the District of Alaska, and to

continue at will, and that they were mining partners

from said time until June 16th, 1903."

XXI.
The Court erred in approving and making the fol-
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lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

^^That they were each entitled daring the contin-

uance of said partnership to an undivided one-half

interest in all of the mining properties acquired by

Whistler in said District and Division, and of the

rents, issues and profits thereof, to wit: said nine

properties. '

'

XXII.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

^^That it was the duty of Whistler to so acquire

and protect the title to, and prospect and develop to

what extent he could the said properties for the said

partners in consideration of the contributions made

by Macdonald."

XXIII.
The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

^^That in the fall of 1902, Whistler requested Mac-

donald to dispose of an undivided one-fourth inter-

est in their said partnership properties for the pur-

pose of raising thereon the sum of eight hundred

($800.00) dollars with which to further develop their

said properties, for the purposes of their partner-

ship."
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XXIV.
The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which fiiKling is as follows, to

wdt

:

^^That Macdonald agreed if possible to dispose of

a one-quarter undivided interest in their said prop-

erties for the purpose of raising said sum for said

purpose."
XXV.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit

:

^^That subsequently Macdonald represented to the

plaintiff F. J. Carter, the arrangement then existing

between himself, Macdonald, and Whistler, stating

to Carter that Whistler was to look after the prop-

erties then owned by himself and Whistler and to ac-

quire other properties and to oversee, prospect and

develop the same for their joint benefit as partners,

and that if he. Carter, would contribute to them the

sum of $800 it would be used for the purposes men-

tioned and that Carter would be entitled to a one-

fourth interest in their enterprise, as well in the

properties already acquired by the partnership of

Macdonald and Whistler as in whatever other min-

ing properties Whistler thereafter acquired in said

District and Division during the continuance of their

arrangement."
XXVI.

The Court erred in approving and making the fol-
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lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

^^That Carter accepted this proposition and for-

warded to Macdonald for the use of the enterprise

one thousand dollars, instead of eight hundred dol-

lars."

XXVII.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows, to

wit:

^^Tliat on the 16th day of June, 1903, Macdonald

handed over to Whistler said sum of one thousand

dollars so paid by Carter and communicated to

Whistler the understanding had in regard thereto be-

tween himself and Carter, to which Whistler agreed

and accepted the one thousand, and further agreed

with Macdonald that he and Macdonald should make

Carter's interest in the enterprise an equal third with

them instead of one-fourth in view of Carter's hav-

ing paid in one thousand dollars instead of eight

hundred dollars, and this w^as communicated by Mac-

donald to Carter who accepted the same."

XXVIII.

The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling were as follows, to wit

:

^^The defendant Whistler then moved the Court

that said finding, to wit: That on the 16th day of

June, 1903, Macdonald handed over to Whistler said

sum of one thousand dollars so paid by Carter and
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communicated to Whistler the understanding had in

regard thereto between himself and Carter, to which

Whistler agreed and accepted the one thousand, and

further agreed with Macdonald that he and Macdon-

ald should make Carter's interest in the enterprise

an equal third with them instead of one-fourth in

view of Carter's having paid in one thousand dollars

instead of eight hundred dollars, and this was com-

municated by Macdonald to Carter, who accepted the

same,—be made more specific by stating how much,

if any, of the one thousand dollars mentioned in said

finding was paid to said Whistler in cash or currency

and how much, if any, was paid in goods, wares and

merchandise; w^hich motion was overruled by the

Court and which ruling defendant then and there ex-

cepted to, which exception was duly allowed by the

Court."
XXIX.

The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objec-

tion to the same, w^hich finding is as follows, to wit

:

''That during the said year of 1903, and the years

1904 and 1905, in addition to the $1,000 paid in by

Carter, Macdonald furnished further supplies, money

and its equivalent to Whistler for the use of the en-

terprise in the sum of $722.00."

XXX.
The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling were as follows, to wit:

''Defendant Whistler then moved the Court that

the said finding, to wit : That during the said year of
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1903 and the years 1904 and 1905, in addition to the

$1000 paid in by Charter, Macdonald furnished fur-

ther supplies, money and its equivalent to Whistler

for the use of the enterprise in the sum of $722.00,

—

be made more specific by specifying in detail the

various items which the Court takes into considera-

tion as constituting the various parts which con-

stitute in the aggregate the sum of $722.00 mentioned

in said finding; which motion was overruled by the

Court, and to which ruling defendant Whistler then

and there excepted and which exception was duly al-

lowed by the Court.
'

'

XXXI.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objec-

tion to the same, which finding is as follows, to wit

:

^^That in the early part of the year 1904, Whistler

acquired the legal title to a placer mining claim sit-

uate on Wonder Creek in the Nome mining district

2nd Division, Alaska, known as claim No. 5 on

Wonder Creek, and also an undivided one-half in-

terest in another placer mining claim known as the

First Tier Bench, Right Limit, on said Wonder

Creek, the latter also known as the Whistler Bench

claim. '

'

XXXII.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objec-

tion to the same, which finding is as follows, to wit

:

^^That the claim No. 5 Wonder Creek w^as acquired

by Whistler by the location thereof under the United

States mining laws, said location having been made
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by himself and one Bayne, each having an undivided

one-half interest therein, that subsequently Whistler

2)urehased Bayne 's half interest therein in considera-

tion of $250 which he had paid Bayne out of the one

thousand dollars so paid in by Carter, taking the

half interest in No. 5 Wonder Creek in lieu of an

interest in another of Bayne 's properties Bayne 's

title to which had been foreclosed vmder a mortgage

;

and that he, Whistler, acquired the one-half interest

in the Whistler Bench claim by reason of a location

thereof under the United States mining laws, made

by him and another, each owning an undivided one-

half thereof."

XXXIII.
The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objec-

tion to the same, which finding is as follows, to wit

:

^'That said Whistler has let leases upon said two

last mentioned claims and royalties have become due

from the lessees out of said leased properties to the

aggregate amount of $18,759.56, of which sum said

Whistler has received the sum of $6,083.06."

XXXIV.
The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling Avere as follows, to wit:

''Defendant Whistler then moved the Court that

the said finding, to wit

:

''That said Whistler has let leases upon said two

last-mentioned claims and royalties have become due

from the lessees out of said leased properties to the

aggregate amount of $18,759.56, of which sum said
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Whistler bas received the sum of $6,083.06,—be made

more specific by setting out in detail the various sums

and items which the Court finds constitute the aggre-

gate sum of $18,759.56 mentioned in said finding, and

the claims from which such sum came, and also that

said finding be made more specific by setting out in

detail the various items constituting the said sum of

$6,083.06 mentioned in said finding and the claims

from which the same has been derived; which mo-

tion was then and there overruled by the Court and

to which ruling the defendant Whistler then and

there excepted, and which exception was duly allow-

ed by the Court."

XXXV.
The Court erred in making and allowing the fol-

lowing finding, and in overruling defendant's objec-

tion to the same, which finding is as follows, to wit

:

' ^ That Whistler has disposed of some of the prop-

erties of the old partnership of Whistler and Mac-

donald hereinbefore found, by a contract of sale to

the Dahl Creek Mining & Trading Co., without the

knowledge of either of the plaintiffs.

XXXVI.
The Court erred in making and allowing the fol-

lowing finding, and in overruling defendant's objec-

tion to the same, which finding is as follows, to wit

:

^^That said leased properties became productive in

1906."

XXXVII.
The Court erred in making and allowing the fol-

lowing finding, and in overruling defendant's objec-

tion to the same, which finding is as follows, to wit

:
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'^That the allegations of the plaintiffs' complaint

as amended are true, and that the allegations of the

defendant Whistler's answer are untnie, except the

allegations in said answer wherein it is admitted that

plaintiffs and defendant Whistler are mining part-

ners."

XXXVIII.
The Court erred in making and filing the following

conclusion of law and in overruling defendant's ob-

jection to the same, which conclusion is as follows, to

wit:

''That the plaintiffs, Macdonald and Carter, and

the defendant, Whistler, on the 16th of June, 1903,

formed and entered into a mining partnership, said

mining partnership to continue at will, and that ever

since they have been and now are mining partners."

XXXIX.
The Court erred in making and filing the following

conclusion of law and in overruling defendant's ob-

jection to the same, which conclusion is as follows,

to wit

:

''That it was the duty of Carter to, and he did, fur-

nish to the partnership the sum of $1,000 ; that it was

the duty of Macdonald to furnish materials, provi-

sions, supplies and money as needed by Whistler for

the use of the partnership, and that he did furnish

all that was demanded by Whistler and more, to wit,

amounting in the aggregate of $722.00, that it was the

duty of Whistler to oversee, prospect and develop

the properties of the partnership held at its incep-

tion in June, 1903, and to contribute what otlier min-



314 T. A, Whistler vs,

ing properties lie acquired in the Second Division,

District of Alaska, during the partnership to said

partnership and to oversee, prospect and develop the

same."

XL.

The Court erred in making and filing the follow-

ing conclusion of law, and in overruling defendant's

objection to the same, which coiiclusion is as follows,

to wit:

^^That the assets of the partnership consist of the

old partnership property of Whistler and Macdon-

ald, and such other properties as Whistler may have

acquired during the present partnership."

XLI.

The Court erred in making and filing the follow-

ing conclusion of law, and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit:

'

' That Whistler acquired by location and purchase

out of the partnership assets the two properties. No.

5 Wonder Creek and the Whistler Bench on Wonder

Creek in the Second Division, District of Alaska,

during the continuance of the partnership. '

'

XLII.

The Court erred in making and filing the follow-

ing conclusion of law, and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit:

^^That the partnership property includes the said

claims No. 5 Wonder Creek and the one-half undi-

vided interest in the Whistler Bench aforesaid."
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XLIII.

The Court erred in makinc; and filing the follow-

ing conclusion of law, and in overruling defendant's

objection to the same, which conclusion is as follows,

to wit:

**That each partner is entitled to an undivided one-

third of the partnership property, as well as one-

third of the rents, issues and profits thereof ; that out

of the royalties already earned, to wit, the siun of

$18,759.56, Macdonald and Carter are entitled to the

sum of $6,253.19 ; that Whistler has already received

the sum of $6,083.06 out of said royalties, and is en-

titled to receive the further sum of $170.13 there-

from."

XLIV.

The Court erred in making and filing the follow-

ing conclusion of law, and in overruling defendant's

objection to the same, which conclusion is as follow^s,

to wit:

^^That said Whistler holds the legal title to said

claims No. 5 Wonder Creek and the midivided one-

half of said Whistler Bench as trustee for the use

and benefit of said plaintiffs to the extent of two-

thirds of the estate by said Whistler held therein, to

each of said plaintiffs the one-third of the estate so

held by Whistler therein, and plaintiffs are entitled

to a decree of this Court directing said Whistler to

make proper conveyances thereof for one-third of

the interests now held by said Whistler in said claims

to each of said plaintiffs, and perpetually enjoining

the defendant laymen Anderson, Johnson, Johnson,
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Nas, Borscheim and Stolsmark holding leases of said

claims from paying over at any time in gold-dust or

the value thereof in money any of the royalties, re-

served by their leases to be paid by them to said

Whistler bevond the one-third to him lawfuUv be-

longing as one of the three equal joint owners of

said interests now held bv said Whistler, either to

the said Whistler or to any one as his attorney or

agent or from paying him or his agent or attorney

out of the aggregate royalties now held in bank any

sum to exceed the sum of $170.13 still due said Whist-

ler as the balance of his share of said royalties still

unpaid. '

'

XLV.

The Court erred in denying defendant's request as

follows, to wit

:

^^ Defendant Whistler then requested the Court to

make a finding of fact specifying the amount ex-

pended b}^ the defendant Whistler on or for the bene-

fit of the nine claims owned in common by said plain-

tiffs and the said Whistler since June, 1903, which

request was then and there denied by the Court, to

which ruling defndant Whistler then and there ex-

cepted, and which exception was duly allowed by the

Court."

XLVI.
The Court erred in refusing defendant's request as

follows, to wit:

'^That thereupon defendant Whistler requested the

Court to make a specific finding of fact as to the

amount of assessment work performed by said de-



R, G.Macdonald and F. J. Carter. 317

feiidant Whistler on the properties held in common

by said plaintiffs and said Whistler since June, 1903,

which request was then and there refused and denied

by the Court, and to which ruling defendant AVhistler

then and there excepted, and which exception was

duly allowed by the Court. '

'

XLVII.

The Court erred in refusing defendant's request as

follows, to wit

:

^*And thereupon defendant Whitsler requested the

Court to make a specific finding of fact that he, the

said Whistler, expended upon the nine claims owned

in common by himself and plaintiffs during the year

1903, the sum of $1259.50 in labor, improvement and

developing work, which request was refused and de-

nied by the Court, and to which ruling the defend-

ant Whistler then and there excepted, and which ex-

ception was duly allowed by the Court."

XLVIII.
The Court erred in refusing defendant's request as

follows, to wit:

'^That thereupon defendant Whistler requested the

Court to make a specific finding of fact that said

defendant Whistler during the year 1904, expended

in labor and improvements upon the nine claims

owned by him and the said plaintiffs in common, the

sum of $1371.50, which request was then and there

denied and refused by the Court, and to which ruling

defendant Whistler then and there excepted, and

which exception was duly allowed by the Court."
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XLIX.

The Court erred in refusing defendant's request as

follows, to wit:

^^ That thereupon defendant Whistler requested the

Court to find as a fact that he, the said Whistler, ex-

pended during the year 1905, upon the claims owned

in common by him and the said plaintiffs for the

benefit of said claims the sum of $500, which request

was then and there refused and denied by the Court,

to which ruling defendant Whistler then and there

excepted, and which exception was duly allowed by

the Court."

L.

The Court erred in refusing defendant's request as

follows, to wit :

'

' That thereupon defendant Whistler requested the

Court to find as a fact that he, the said Whistler, ex-

pended upon the claims in dispute, to wit: No. 5

Below on Wr/nder and Whistler Bench the sum of

$4,000 in looking after the workings of said claims

and protecting the interest held in his name in the

same during the year 1906 and '7, which request was

then and there denied and refused by the Court, to

which ruling the defendant Whistler then and there

excepted, and which exception was duly allowed by

the Court."

LI.

The Court erred in refusing defendant's request as

follows, to wit

:

^'Thereupon defendant Whistler requested the

Court to make a finding of fact, specifying the
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amount expended or incurred by said Whistler in

protecting and looking after the interests in the said

claims on Wonder Creek, to wit: No. 5 Below on

Wonder and Whistler Bench, socalled, held in his

name, during the year 1906 and '7, which request was

then and there denied and refused by the Court, and

to which ruling the defendant Whistler then and

there excepted, and which exception was duly allowed

by the Court."

LII.

The Court erred in making and filing the follow-

ing decree, and in overruling defendant's objection

to same, to wit

:

^^That the plaintiffs, R. G. Macdonald and P. J.

Carter, and the defendant T. A. Whistler, in the

month of June, 1903, formed and entered into a min-

ing copartnership, terminable at will, for the pur-

pose of doing a mining business, and acquiring min-

ing properties in the Second Division, District of

Alaska, and ever since said time have been and now
are mining partners."

LIII.

The Court erred in making and filing the follow-

ing decree, and in overruling defendant's objection

to same, to wit

:

'^That ever since the acquisition of the legal title

thereof in the year 1904 by defendant T. A. Whistler

he has held said legal title to that certain placer min-

ing claim, known as No. 5 Wonder Creek, and also

the undivided one-half interest in that certain other
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placer mining claim known as First Tier Bench,

Right Limit, Wonder Creek, also known as the

Whistler Bench, both situated in the Cape Nome
Mining District, 2d Division, District of Alaska, as

trustee for the use and benefit of the said partner-

ship and of said plaintiffs, for the use and benefit

of the said plaintiffs to the extent of two-thirds of

the estate held by the said Whistler therein, to each

of said plaintiffs the one-third of the estate so held

by the said Whistler therein ; and the said plaintiffs.

R. G. Macdonald and F. J. Carter became at the time

of the location and purchase of said interests by said

Whistler, equitable owners with and cotenants of said

Whistler therein."

LIV.

The Court erred in making and filing the follow-

ing decree, and in overruling defendant's objection

to same, to wit

:

^^That said Whistler located said claims during the

continuance of the said partnership, and made the

purchase of the one-half interest in claim No. 5 Won-

der Creek during the continuance of said partnership

and paid for the same with the partnership moneys."

LV.

The Court erred in making and filing the follow-

ing decree, and in overruling defendant's objection

to same, to wit

:

'^It is further ordered and decreed that the said

defendant, T. A. Whistler, within thirty (30) days

from the date hereof make, execute and deliver to

each of said plaintiffs R. G. Macdonald and F. J.
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Carter, a good and sufficient deed of conveyance fully

conveying to each of said plaintiffs the whole un-

divided one-third interest in and to said placer min-

ing claim, known as No. 5 Wonder Creek, and the

whole undivided one-sixth interest in said placer min-

ing claim, known as First Tier Bench, Eight Limit,

Wonder Creek, otherw^ise known as the Whistler

Bench claim, situate in the Cape Nome Mining and

Recording District, 2d Division, District of Alaska,

being the same properties litigated about herein, and

in default thereof by the said Whistler, the said con-

veyances shall be made, executed and delivered to

the said plaintiffs by a commissioner to be, after the

expiration of said thirty days, appointed by this

Court for the purpose of making, executing and de-

livering said conveyances, and the same when so

made by said commissioner to have the same force

and effect as if made, executed and delivered by the

said T. A. Whistler, and that until such convey-

ances are made, executed and delivered, either by the

said defendant T. A. Whistler or by such commis-

sioner as may be appointed by the Court in accord-

ance herewith, this decree shall stand in lieu of said

conveyances and with the same force and effect of

said conveyances."

LVI.

The Court erred in making and filing the follow-

ing decree, and in overruling defendant's objection

to same, to wit

:

*'It is further adjudged that the total net amount

of the output of said properties No. 5 Wonder Creek
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and Whistler Bench is the sum of $18,759/56; that

the defendant Whistler has already had and re-

ceived thereof the sum of $6,083.06; that the plain-

tiffs R. G. Macdonald and F. J. Carter are each en-

titled to receive the sum of $6,253.19, and the de-

fendant Whistler the further sum of $170.13 thereof

;

that the said plaintiffs, R. G. Macdonald and F. J.

Carter do each have judgment for the sum of $6,-

253.19 against the said partnership and the defend-

ant T. A. Whistler, and the said Alaska Banking

& Safe Deposit Company, the depositary heretofore

appointed by this Court by its order herein, is di-

rected to pay out of the moneys still held by said

depositary herein, to wit, out of the sum of $12,676.51,

to the said plaintiffs R. G. Macdonald and F. J. Car-

ter, each the sum of $6,253.19, and to the defendant

T. A. Whistler the sum of $170.13, or any part there-

of which may remain after the pa3Tiient of the costs

herein as hereinafter provided."

XVII.

The Court erred in making and filing the follow-

ing decree, and in overruling defendant's objection

to same, to wit

:

'^It is further decreed that the defendant laymen

or lessees Andy Anderson, A. B. BrowTi, Fred John-

son, Edmn Johnson, Edward Johnson, 01af Nas,

Louis Borsheim and John Stalsmark, and each of

them and their and each of their agents, attorneys

and persons acting in privity with them be and each

of them is perpetually enjoined from paying over

to said defendant, T, A. Whistler, his agents or at-
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torneys or persons acting in privity with him any

gold-dust or the value thereof in money or otherwise

any of the royalties reserved by their leases to be paid

by them to the said Whistler beyond the one-third

thereof to him lawfully belonging as one of the equal

joint owners of said properties No. 5 Wonder Creek

placer mining claim and the vmdivided one-half of

the Whistler Bench placer mining claim, situate in

the Cape Nome Mining District, 2d Division,

Alaska."

LVIII.

The Court erred in entering judgment herein in

favor of plaintiffs and against the defendants.

Wherefore the defendant above named, the appel-

lant, prays that the judgment herein be reversed.

JOHN RUSTGARD,
Attorney for Defendant T. A. Whistler, the Appel-

lant.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al..

Defendants.

Petition for Appeal, Order Allowing Same and Fix-

ing Bond.

T. A. Whistler, the defendant above named in the

above-entitled cause, feeling himself aggrieved by the
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decision, decree and judgment given and entered

herein, hereby appeals from said decree and judg-

ment to the United States Circuit Court of Appeals

for the Ninth Circuit, and prays that said appeal be

allowed and that the Court make an order fixing the

amount of security to be given on said appeal to oper-

ate as a supersedeas.

JOHN RUSTaAED,
Attorney for said defendant, T. A. Whistler.

Order.

And now, on this 13th day of February, 1908, the

foregoing appeal is hereby allowed, the defendant to

give a bond in the sum of $2,500.00, conditioned ac-

cording to law, and when so given, approved and filed

to operate as a supersedeas.

Done in open court this 13th day of February, 1908.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G. Mac-

donald and F. J. Carter, Plaintiffs, vs. T. A. Whist-

ler et al., Defendants. Assignment of Errors, Pe-

tition for and Order Allowing Appeal. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Feb. 13, 1908. Jno. H.

Dunn, Clerk. By , Deputy. John Rust-

gard. Attorney for Defendant. Vol. 6, Orders and

Judgments^ P, 2. Comp.
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In the District Court for the District of Alaska, Sec-

ond Division,

No. 1709—IN EQUITY.

R. G. MACDONALD and P. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

Bond on Appeal.

Know all men by these presents, that we, T. A.

Whistler, as principal, and J. J. Cole and A. B.

Brown, as sureties, are held and firmly bound unto R.

G. Macdonald and P. J. Carter, the plaintiffs above

named, in the sum of two thousand five hundred

($2500.00) dollars to be paid to said plaintiffs, their

executors or administrators, to which payment well

and truly, to be made we bind ourselves and each of

us, jointly and severally, and our and each of our

executors, administrators and assigns firmly by

these presents.

Sealed with our seals and dated this 13th day of

Pebruary, 1908.

The, condition of this obligation is such that

whereas the above-named defendant T. A. Whistler

has taken an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit to reverse a

judgment and decree made and entered by the

United States District Court of the District of

Alaska, Second Division, on the 19th day of De-
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cember, 1907, against the said defendants and in

favor of said plaintiffs,

—

Now, therefore, the condition of this obligation is

such that if the above-named defendant shall pros-

ecute said appeal to effect and answer all costs and

damages, if he fail to make good his appeal, then

this obligation shall be void, otherwise to remain in

full force and virtue.

T. A. WHISTLER, [Seal]

By JOHN RUSTGAED,
His Attorney.

A. B. BROWN. [Seal]

J. J. COLE. [Seal]

United States of America,

District of Alaska,—ss.

J. J. Cole and A. B. Brown, being each first duly

sworn, each for himself deposes and says that he is

one of the sureties who signed the foregoing bond on

appeal; that he is worth more than the sum of

$2500.00 over and above all his liabilities and exclu-

sive of property exempt from execution; that he is

not a counselor or attorney at law, marshal, deputy

marshal, commissioner, clerk of any court or other

officer of any court, and that he is a resident within

the District of Alaska, Second Division.

A. B. BROWN.
J. J. COLE.

Subscribed and sworn to before me this 13th day

of February, 1908.

[Notarial Seal] JOHN RUSTGARD,
Notary Public.
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The foregoing bond is hereby approved in open

court this 13th day of Febraury, 1908.

ALFRED S. MOORE,
District Judge.

[Endorsed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G. Mac-

donald, F. J. Carter, Plaintiffs, vs. T. A. Whistler et

al.. Defendants. Bond on Appeal. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Feb. 13, 1908. Jno. H.

Dunn, Clerk. By , Deputy. John Rust-

gard. Attorney for Defts. Civil Bonds #4, page 44.

Comp.

UNITED STATES OF AMERICA.

District Court, District of Alaska, Second Division.

Cause No. 1709.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al..

Defendants.

Praecipe [for Additional Transcript of Record].

To the Clerk of the Above-entitled Court

:

You will please certify to the C. C. of Appeal, 9th

Circuit, in addition to the records heretofore ordered

so certified, the following, to wit : Assignment of Er-

ror on Appeal, Application for Appeal, Order of Ap-
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peal, Bond on Appeal, Citation on Appeal, all the

minutes of the court in above action.

JOHN RUSTGARD,
Atty. for Whistler.

NOTICE—Attorneys will please endorse their own

filings. Rule 47.

[Endorsed] : No. 1709. District Court, District

of Alaska, Second Difsion. McDonald, Plaintiff, vs.

Whistler et al., Defendant. Praecipe. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Feb. 20, 1908. Jno. H.

Dunn, Clerk. By , Deputy.

In the District Court for the District of Alaska, Sec-

ond Division.

No. 1709—IN EQUITY.

R. G. MACDONALD and F. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

Citation [on Appeal—Original].

United States of America,—ss.

The President of the United States to R. G. Mac-

donald and F. J. Carter, Plaintiffs, and J. J.

Reagan, their Attorney, Greeting

:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held in the city of San
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Francisco, State of California, on the 5th day of

March, 1908, pursuant to an order allowing an appeal

entered in the Clerk's Office of the District Court of

the District of Alaska, Second Division, in that cer-

tain action numbered 1709 in which R. G Macdonald

and P. J. Carter are plaintiffs and appellees and T.

A. Whistler is one of the defendants and the appel-

lant, to show cause, if any there be, why the decree

and judgment rendered against the said appellant as

in the said order allowing appeal mentioned should

not be corrected and why speedy justice should not

be done to the parties in that behalf.

Witness the Honorable ALFRED S. MOORE,
Judge of the United States District Court in and for

the District of Alaska, Second Division, this 13th day

of February, 1908.

ALFRED S. MOORE,
Judge U. S. District Court, District of Alaska, Sec-

ond Division.

[Seal] Attest : JNO. H. DUNN,
Clerk of Said Court.

United States of America,

District of Alaska,—ss.

John Rustgard, being first duly sworn, deposes

and says that on this 13th day of Feb'y-? 1908, at

the Courthouse in the Town of Nome, Alaska, he

served the foregoing citation by delivery to John J.

Reagan, the atty. for appellees, a true and certified

copy thereof.

JOHN RUSTGARD.
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Subscribed and sworn to before me this 13tli day of

Feby. 1908.

[Seal] JNO. H. DUNN,
Clerk.

[Endorsed] : No. 1709. In the District Court for

the District of Alaska, Second Division. R. G. Mac-

donald and P. J. Carter, Plaintiffs, vs. T. A. Whist-

ler et al.. Defendants. Citation. Piled in the Office

of the Clerk of the Dist. Court of Alaska Second Di-

vision, at Nome. Peb. 13, 1908. Jno. H. Dunn,

Clerk. By , Deputy. John Rustgard,

Attorney for Defendant.

In the District Court for the District of Alaska, Sec-

ond Division,

No. 1709.

R. G. MACDONALD and P. J. CARTER,
Plaintiffs,

vs.

T. A. WHISTLER et al.,

Defendants.

Clerk's Certificate [to Transcript of Record].

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 282, inclusive,

are true and exact transcript of the Complaint, Sum-

mons, Demurrer to Complaint, Order Overruling De-

murrer to Complaint, Amendment to Complaint, and

Stipulation, Demurrer to Amended Complaint, Min-

utes of Court of July 6, 1907 (demurrer to amended
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complaint overruled), Motion and Order of Default,

Answer of Defendant T. A. Whistler, Reply, Minutes

of Court during Trial, Decision of the Court, Findings

of Fact and Conclusions of Law, Final Decree, Min-

utes of Court of February 10, 1908, Bill of Excep-

tions, Assignment of Errors on Writ of Error, Pe-

tition for Writ of Error and Supersedeas and Order

Directing Writ to Issue, Bond on Writ of Error and

Supersedeas, Lodged Copy Writ of Error, Praecipe

for Transcript on Writ of Error, Minutes of Court

of February 13, 1908, Assignment of Errors on Ap-

peal, Petition for Appeal, Order Allowing Same and

Fixing Bond, Bond on Appeal, and Praecipe for

Transcript on Appeal, in the case of R. G. Macdonald

and F. J. Carter, Plaintiffs, vs. T. A. Whistler et al.,

Defendants, No. 1709 this court, and of the whole

thereof, as appears from the records and file in my

office at Nome, Alaska ; and further certify that the

Original Writ of Error and Original Citations in the

above-entitled cause are attached to this transcript.

Cost of transcript $79.00, paid by John Rustgard,

attorney for defendants.

In witness whereof, I have hereunto set my hand

and afftxed the seal of said Court this 2 day of March,

A. D. 1908.

[Seal] JNO. H. DUNN,
Clerk.
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[Endorsed]: No. 1623. United States Circuit

Court of Appeals for the Ninth Circuit. T. A.

Whistler, Plaintiff in Error and Appellant, vs. R. G.

Macdonald, and F. J. Carter, Defendants in Error

and Appellees. Transcript of Record. Upon Writ

of Error to and Upon Appeal from the United States

District Court for the District of Alaska, Second Di-

vision.

Piled July 14, 1908.

P. D. MONCKTON,
Clerk.



No. 1623

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

T. A. WHISTLER,
Plaintiff in Error, and Appellant,

vs.

R. G. MACDONALD and F. J. CARTER,

Defendants in Error, and Appellees.

ORIGINAL EXHIBITS,

Upon Writ of Error to and upon Appeal from the

United States District Court for the District

of Alaska, Second Division.

Fn.MKU ]ii:(js. Co.. Pkint. 3:30 Jackson St., S. F.. Cal.
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At a stated term, to wit: the October term, A. D,

1908, of the United States Circuit Court of

Appeals for the Ninth Circuit, held at the

courtroom, in the City and County of San

Francisco, on Tuesday the eighth day of Sep-

tember in the year of our Lord one thousand,

nine hundred and eisrht. Present: The Hon-

orable WILLIAM W. MORROW, Circuit

Judge, Honorable JOHN J. DeHAVEN, Dis-

trict Judge, Honorable WILLIAM C. VAN
FLEET, District Judge.

No. 1623.

T. A. WHISTLER,
Plaintiff in Error and Appellant,

vs.

R. G. MACDONALD and J. C. CARTER,
r—

Defendants in Error and Appellees.

Order for Inspection of Original Exhibits.

The petition of T. A. Whistler, heretofore filed

herein, for an order for inspection of original exhib-

its in the above-entitled cause, coming on regularly

for hearing this 8th day of September, 1908, E. T.

Zook, Esq., appearing on behalf of the attorneys for

plaintiff in error and appellant, and the same having

been duly considered by the Court

:

It is hereby ordered that said petition be granted,

and that in accordance with the prayer thereof the

Clerk of the District Court of Alaska, Second Divi-

sion, forthwith forward to the Clerk of this Court for

the inspection and consideration of this Court upon

the hearing of said cause, those certain exhibits in-
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troduced in evidence upon the (trial of said cause in

said District Court and now on file with the Clerk

thereof and marked respectively Plaintiff's Exhibits

^^A," ^'B," "C,'' ^'D," ^^E," "¥,'' ^^G," ^^H," ^^I,"

^^J," ^^K," and *^L," and also the deposition of one

W. J. Rogers introduced on the trial of said cause

and now on file with the Clerk of said District Court.

In the District Court for the District of Alaska,

Second Division.

Certificate of Clerk U. S. District Court to Exhibits.

United States of America,

District of Alaska,—ss.

I, Jno. H. Dunn, Clerk of the above-entitled Court,

do hereby certify that the papers enclosed herewith,

and marked Plaintiff's Exhibits ^^A" to ^'L," in-

clusive, in the case of Macdonald et al. vs. Whistler,

No. 1709, are the original papers marked as exhibits

at the trial of said cause in this Court; and I further

certify that only parts of the papers so marked as

exhibits were admitted in evidence bv this Court at
ft/

the trial of the said cause, as shown by the bill of ex-

ceptions settled before this Court and now on file in

the office of the Clerk of the Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California.

In witness whereof, I have hereunto set my hand
and caused the seal of said Court to be affixed this

28th day of September, A. D., 1908.

[Seal] JNO. H. DUNN,
Clerk.
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[Endorsed]: No. 1623. United States Circuit

Court of Appeals for the Ninth Circuit. Certificate

of Clerk U. S. District Court to Exhibits. Filed Oct.

12, 1908. F. D. Monckton, Clerk.

Plaintiflf^s Exhibit ^^A.^'

1010 State Street

!^ i Tacoma
';: 15th/3/07.

Dear Mac

Your registered letter of Jan 20th arrived yester-

day and I hasten to answer it so that it may get

through before the last mails leave. I see you are

having a touch of Winter all right and by some pa-

jjers I have received you have had considerable dam-

age done on the waterfront by the ice, labour difficul-

ties seem to be the order of the day just now, they

are having a rather serious time in Goldfield, Nev.

jus4: now. I am glad the winter is passing so pleas-

antly with you, I felt sure you would fall on your

feet all right knowing the people that you did. The

falling through of the ship subsidy bill has caused

considerable disappointment on the Pacific coast

with the result that the Pacific Mail are taking their

ships off the Australian run, the Dakota is given up

to the underwriters and the Minesota is, I think, to

be sold to the Japs, the Sha\\Tnutt and Tremont go off

the China run next trip and I hear may go on the

Nome run in the Summer, Freeman is not so well

this trip if he doesn't look out they will leave him

somewhere on the road one of these trips, he looks

very thin and shaky.
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With regard to my Centre Creek property, you

9sk in your letter what you may expect oirt of it this

summer, I am going to do just what I planned out

in the first place as soon as I found it was likely to

bring me in a little money, and that is to refund

Carter his $1000 until such time as we realize from

some of our Kougarok claims and to replace the $300

in the Bank of Commerce that I unfortunately drew

out of yours in 1900, had I owned that ground when

I sold to you and Carter it would have gone in with

it, I made no reser^^ations, when I went out and

staked it I hardly thought it was worth the $2.50 to

record and had it been a 160 acre tract or anything

of that kind both yourself and Carter would hav^

been in it, if you look up your name in the recording

books they will prove it, if the claims had turned out

good so much the better had I cut 25% royalty up

into three would not mean a grubstake for any-

body so I do not intend to do it, by having a few

dollars I shall be in a better position to attend to our

other properties, Avliat Carter paid for the thawer I

do not trouble about for it has cost me that at least in

time and money each year in protecting the ground,

this summer should be a good one for the Kougarok

and I intend to go up there and see what best can

be done with regard to selling or leasing^ our claims,

the ground that you and Tell and myself acquired

last year on Cripple River will well pay to be looked

after this year. Tell will explain the conditions to

you I mean the position of the ground etc. My wife

still continues about the same if anything a little

weaker having this house is goings to mean a big
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extra expense for me this summer as I suppose I

must leave her in it with some one to take care of

her, in her present very weak condition she needs

more attention than ever and hates the idea of go-

ing to board with anybody else. I have been in bad

shape all winter and am far from well now I hope

as the weather gets warmer I shall feel better or I

shall be in bad shape to sleep around on the tundra

in the sununer. I suppose this is about the last mail

that will get through so unless something important

turns up I shall not write again: Wishing you all

luck, a pleasant and prosperous winter and with

kindest wishes to Woods
Yours as ever

WHISTLER.

[Endorsed:] #1709. McDonald vs. Whistler

Pltffs Ex *^A'' Sept 27-07 AMCB

[Envelope:]

5821 3787

^ ^
[Canceled U. S. 10(/- stamp.]

Mr. E. J. Macdonald.

Post Office.

Nome.

Alaska.

[Stamped:] Taeoma, Wash., Mar. 15, 1907. Reg-

istered.

From J. A. Whistler, 1010 State Street, Tacoma,

Wash.

[Stamped:] Nome,AIaska, Mav 2, 1907. Res:-

istered.
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[Endorsed]: #1709. McDonald vs. Whistler

Pltffs Ex ^^A" Sept. 27-07 A M C B.

Filed in the office of the Clerk of the Dist. Court

of Alaska Second Division, at Nome., Sep. 27 1907.

Jno. H. Dunn, Clerk. By , Deputy.

No. 1623. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiffs Exhibit A. Received Oct.

2, 1908. F. D. Monckton, Clerk.

Plaintiff ^s Exhibit ^*B.''

Dahl Creek

Kougarok

26th Oct. 93

Dear Mac
I was right glad to receive your two letters yester-

day morning with a batch of mail from my wife, I

had had no news for some time owing to the rivers

having frozen up and all travel being at a standstill,

I got the one you wrote just before arriving in

Frisco and the other just after arriving in Seattle,

I am sorry that Waterhouse had no vacancy for you

but I have no doubt that something just as good will

turn up as soon as you are ready for it, I don't doubt

but by this time you are hard at it again and I hope

off somewhere in the southward, if you can avoid it

I should not recommend these Alaskan trips in win-

ter, they are bad enough at any time.

So you had Mr. Sciljan down wdth you, I am glad

for I like the fellow and we have been friends for

some time, he has been here long enough to know

the conditions of the as they are and is a good sen-
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sible fellow I am glad you are pleased with the out-

look on Mary's Guleh, so am I but I wish the claim

was up here or these claims down there It makes me

wish all the time that I could make about three of

myself so as to be able to be at more than one place

at a time, what Mr. Sciljan says about the ring is

quite true and there is the danger with ground close

to Nome, up here a man has a claim and as long as he

attends to the assessment work he is safe as it is too

far aw^ay for the gang of thieves in Nome and bye

and bye transportation will be easier and then we

will be all right One thing I must do and that is

join the A. B.'s it is a matter of business, I have

wanted to for some time, you are no good here unless

you are an A. B. and when you are one of the set

your property and everything about you is safer as

they hold well together and it is the 400 organiza-

tion here, it means about $50 to join it but it will be

money well spent, I would not care anything about

it except from a business point of view.

Now in your letter you speak about a thawer that

is exactly what I need most and I need one just now

very badly I have commenced the assessment work

on the *^Monte Cristo" claim and instead of its being

like the other claims covered to quite a depth with

a laver of this frozen muck and stuff that vou can

work through with a pick I have come to ground

18 inches from the top, now you will wear a pick

out and not get a foot through frozen gravel so I am
afraid I have to face the music and burn down the

best way I can which is awfully slow work when
you have to cut and drag this brush quite a distance
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and with the natural cussedness of nature the heat

goes up instead of down, if I had a thawer and some

fuel I could make good headway each day and also

prospect the claim, as it is it will be hard work to

do the assesment work to save the claim, there are

sharp eyes round here and any ground not attended

to w^ont be safe a day after the new year, I have just

about done half the assessment work and here it is

the 26th of October and the temperature from zero to

10° below, getting up in a freezing cold place, mak-

ing your breakfast and mushing off about 5 miles

over these nigger heads and snow to dig a hole b}^

yourself all day is no fun at its best. This fuel

question is the hard one up here and that interferes

with a fellows work so much, now I could finish our

Independence claim this afternoon but instead of

that I must get into harness and drag a sledge down

the river after some wood and when you get the

B stuff it will hardly burn its so full of

frozen sap, but its all there is and you have to make

the best of it. Now about the thawer and the ques-

tion of fuel, in the first place it must not weigh more

than from 200 to 300 lbs so that two people can move

it and I can take it across country with my dogs

anything about that size will run two points easily

and make a good combined prospectory and work-

ing thawer, then let it be a pipe boiler made of

straight pipe and T and L joints so that I can re-

place any piece of pipe that burns out or goes wrong,

the spiral pipe boilers of course in a place like this

are hard to repair. Now with regard to fuel, the

transportation is the great question, at present, it
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costs $10 per ton from Nome to Teller. $15 from

Teller to Mary's Igloo. $15 from Mary's Igloo to

Lanes Landing and in the summer $80 by team

over the hills to here, in the winter after it freezes

np and the trail is hard it is $20 per ton instead of

$80 to here. I had to pay Sets, per pound for some

of my stuff over the hills when I came over, it cost

me nearly $60 just from Lanes Landing over here

with my supplies so you see what it means, of course

a ton of fuel w411 naturally go quite a way and I sup-

pose a ton of crude oil would go much farther than

coal. Mv idea is this to have the boiler made to

burn oil and then I should only burn enough oil to

make the wood that I get here burn better at least

have it so that when I can get hold of any wood

I would shut down on the oil a little. A thawer

here is as necessary as a pick and shovel but it must

be a good one as there is no chance of much repair-

ing round here, one of the best types of injectors

on it and a few spare pieces of piping to replace

any that gives out. The fire hose not too small so

that a fellow can stuff lots of this willow biTish in

it. If you go to Walker about it give him my chin

chin and tell him to give us a good job, with regard

to pipe, hose, points, etc., a fellow^ must have length

enough to go 40 feet down and flexible steam hose

enough to run two points. The N. W. C. Co. at

Teller have very nice thawers the whole outfit cost-

ing $175. Now about the Mary's Gulch claim, as

you say we ought to get a house, etc then but the

thing is the season is so awfully short and I must
be up here during the busy part of next Summer,
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this coming up here just when everybody else is

going out aceomplislies nothing, water is coming

here from two different directions and that is what

is wanted and by being here I may be able to make

some sort of a deal with the water companies about

some of our ground they take claims and work them

on the lay principle at so much % on the output.

Now these claims on Dahl Creek have been worked

for three years and it would take another three at

least and more to work them out, and as a fellow

can only attend to one claim at a time unless we are

going to hand the most of this ground down to fur-

ther generations besides living here all my life which

I don't want to do we must get it worked or sell

it at the earliest opportunities, I wrote to Dr. Carter

the other day a long letter explaining everything

as plainly as I could and asked him for a full power

of attorney as I may need it at any time. I have

got to be aible to take a winter outside before many

more years pass over my head as the rheumatics

are beginning to take a bad hold of me as they do

everybody here sooner or later. As far as bringing

in any hose or sluice hose lumber I don't think I

would hurry about that, sluice hose lumber for the

few feet it takes won't make much difference

whether bought here or there comes when the fortu-

nate time comes that we are ready for it, as far as

hose is concerned if any comes j^our way take it as I

shall soon be in need of some although exactly when

I could not swear at present but it is sure to be

wanted soon, nothing smaller than 8 inch, one thing

1 shall need is an 8 x 10 tent as I have one up here
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which I must keep here and the other was burnt and

T shall need one for Mary's Gulch next year, picks,

shovels, etc I can get here. As far as my present

plans are concerned I don't see that I can do any

more than assessment work this year, if I had a

thawer I could do more but at any rate I shall do

what I can, during the worst of the winter I shall

try and turn over a dollar at photography and as

soon as it is possible to do any thing in the Spring

I shall go out to Marys Gulch and burn down the

best way I can, when navigation opens I can take a

boat for a month or so so as to get a few dollars

ahead and then come up here, if I can only manage

to find something good on Marys Gulch so as to sell

it for a good figure it would put us on our feet for the

other ground, at any rate I shall stay up here as

long as my grub lasts or I can do any good and use

the rest of the time to the best advantage. If you

see Do}Tiiott ask him if he got the $6 I sent him by

postal order last year for the cigars he brought me,

tell him if he will do the same again I will find him

another $6 if I have to steal it. You might ask

Freeman to keep a lookout at Brewitts in Hong
Kong for a shotgun for me, I bought a beauty there

for $30 Mex, in a case, a good English, London

No. 12 gun, I lost it with the schooner, every day I

nearly kick the ptarmigan over with my feet as I

go to work, everybody here carries a shot gun as it

means a whole lot of provisions for a fellow, tell him

not to get a cheap gun as here where the barrel gets

so cold in winter as to burn the flesh if vou touch

it bare handed it is not safe to fire a cheap article,



346 T. A, Whistler vs,

I know there used to be lots for sale quite reason-

ably in Hong Kong I want a No. 12 if he gets one,

tell him I will find the money to send him all right,

Many thanks about the watch I am not worrying I

am glad it is on the way though. Many thanks for

the coal that my wife tells me you left for me, I am
sure it will be just the thing I shall want vv^hen I get

back. I can't think of anything more of impor-

tance just now but will write by every opportunity.

I hope that by the time you receive this you will be

settled down to another good job. Well Mac, good-

bye for the present I shall do all I can during the

winter to increase the value of our property and find

out all I can, kind regards to all friends and with

every good wish believe me as one

Your old shipmate,

WHISTLER.

[Endorsed]: #1709. McDonald vs. Whistler.

Pltffs. Ex. '^B." Sept. 27-07. A. McB.

Filed in the Office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Sept. 27,

1907. Jno. H. Dunn, Clerk. By
,

Deputy.

No. 1623. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiffs Exhibit B. Received Oct.

12, 1908. F. D. Monckton, Clerk.
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Plaintiff's Exhibit ^*C.^'

!^*'v M:^' Nome,
Dear Mac Dec. 9th, 1903.

Only a short time ago I wrote to you from the

Kougarok and here I am much to my surprise writ-

ing from Nome. I was right in the middle of my
work with no idea of returning to Nome at all when

I got word by three letters quickly following each

other that my wife was sick and to get to Nome at

once so there was nothing for it but to get out, It was

awfully disapiDointing for I was well under w^ay with

a hole to bedrock on our Quartz Creek bench

(1st tier off No. 4, left limit.) There I found it was

all frozen muck and ice so that I could down with-

out a thawer, then again I had a good supply of pro-

visions up with me and the chances are that I won't

find half of them when I get back again; I made a

quick trip through with nothing but a change of foot-

gear on my back, I was just three days, 23 miles the

first da}^ 38 the next and 44 the last, I found my
wife down with a bad attack of a combination of evils

:|:^4^pQHy prlucipally rheumatism but in such pain

that she could get no rest night or day, or do anything

for herself, I have had to have the doctor several

times and am glad to say that she is much better al-

though the doctor says that she must stay in bed for

another fortnight as her back is very weak, I am
glad it is no worse anything of this kind ties me up

hand and foot, fortunatelv I had finished our as-

sessment work before I was called slwrj. I aui going

to try to prospect the Belmont Traction a little this
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winter but as it is all gravel I am afraid I shall be

able to do little or nothing without a thawer, how-

ever I shall do what I can, I shall be glad when I have

a thawer so that when I want to do anything I can

go ahead and do it, I hope you got my other letters

in answer to yours about the thawer, in case you did

not I will just repeat my ideas on the subject, I think

that a thawer fitted to burn oil will be the most ser-

viceable as if oil is not obtainable I can dis-connect

the burner and burn wood or coal or whatever I can

get, one large enough to run two points will be very

serviceable and not too big to handle on an ordinary

sledge, have a good steam dome as the small thawers

often blow the water out instead of dry steam, one

thing I did not mention before was, get them to put

a good heavy jacket on it as they naturally have a

lot of knocking about in spite of the best of care and

I often see the jackets going to pieces in no time, as

far as the hose is concerned the valves and fittings

cannot be too good as when things go wrong away up

country when there are no supplies to be got you are

brought to a standstill indefinitely, the injector on

lots of the boilers that I have come in touch with m\)

here seems to give lots of trouble, there are so many

types and some are so much better than others that

a good one is well worth having, as far as the lengths

of the steam hose is concerned the most serviceable

are about this.
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Of course the iron pipe is cheap enough even here

but the flexible steam hose is naturally a little expen-

sive but then with care it lasts a long time, be sure

to have a separate valve for each point as without

it you can do nothing, as far as the weight of the

thing is. concerned I mentioned in my other letters

about a limit of 250 or 300 lbs but I think it would

be a pity to lose any good quality for the sake of a

few pounds so let the weight be out of the question

;

lioros horses are so much in use now all over the

country that one can always get a thing moA'ed for a

few dollars and one does not want a thawer moving

everv dav and I would rather have a ffood serviceable

article while we are about it than otherwise for the

sake of a little weight I hope soon to have another

letter from you, some of our first winter mail will

be due in a few days now, I do hope you have got a

comfortable job for the winter and are not dodging

the gales round South Eastern Alaska for that coast

cannot be pleasant there at this time of the year.

One thing I was going to ask you about, we were

obliged to leave a lot of things behind us at Vic-

toria, my wife left several boxes at Osborne House
with a Mrs. Smith the landlady, thinking we would

have got them long before this and I left some

things withCapt. Yorke, I have written to him several

times but have had no answer and consequently am
a little anxious about the things as I don't want to

lose them he has a box of clothing, my epaulette case

which is worth a few pounds and a box of negatives

that I value, among the things that my wife left at

Mrs. Smiths is a box with a lot of Chinese silks, etc,
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things that I bought and presents that she had,

now we have felt all along that we dare not send for

these things to be forwarded to us as if they were

opened by the custom officials and nobody there to

look after them we could say good bye to what we

don't want to lose, now should you be passing through

Victoria any time with the vessels you are nmning

in I am going to ask you if you will kindly get them

through to Seattle for us, there is nothing dutiable

as there is nothing that has not been used unless they

want to charge duty on the few peices of Chinese

embroidery, etc, that are in a small w^ooden trunk

among the things at Mrs. Smith, Now I know that I

am asking a great deal but I am so helpless to do any

thing up here and I see no signs of being able to leave

the country for some time yet, if we are going to do

ourselves any real good I must stay on here and

benefit by the improvement of the country and so as

to be able to take advantage of every opportunity as

it crops up. Of course if you are not calling at Vic-

toria that is another thing but if you are we would be

awfully glad if you could get the things through for

us, my wife's banjo is among the things at Mrs.

Smith's and that was not packed in anything to save

its being broken. We are having a hard fought and

interesting trial here just now, a libel suit between

Major Strong, the editor of the Nugget here and a

lawyer by the name of McGinn, McGinn has been in

the district attorneys office for some time and the

major has been continually maligning nim most un-

mercifully and now, 'Hhe worm has turned," and he
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is suing the Major for $50,000 he is pleading his own

case against three lawyers on the majors side and a

mighty clever fellow he is too, the Major has not a

leg to stand on and I am afraid it will go hard with

him unless he has some staunch friends in the jury.

Every now" and again reports come in of new finds

on different creeks in the country and there is lots

of winter work going on round Nome. I had a trip

planned for the New Year with a friend of mine up

in the Kougarok, we were going to take about a three

week trip through the Upper Kougarok to get some

more ground and now it is all off for me, this having

to come back just now has been a great disappoint-

ment in every way, You spoke about my having a

good peice of ground on Dahl Creek, I wish I was

sure of it, an old man here by the name of Bayne

that has owned owed me about $500 since 1901 and

w^ho sees no signs of being able to pay me gave me a

half interest in a peice of ground he owns on Dahl

Creek for a thousand dollars the rest to be paid out

of the ground, we have about 450 feet between us,

whether there is anything there or not remains to be

proved, among the people that have been living

round there for some tim.e some say there is lots of

gold in it and others say it isnt worth a cent so time

will tell, I hope it is rich for thats all I want, the

minute any peice of ground is good it will give me

the money to launch out and take advantage of the

short summer by putting a few men to work on our

ground and so make something out of it. Well

Good bye for the present hoping you are having a
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comfortable winter and with kindest wishes from my
wife and self believe me as ever

Yours very sincerel}^

T. A. WHISTLER.

[Endorsed]: #1709. McDonald vs. Whistler.

Pltffs. Ex. ^'C." Sept. 27, 07. A. McB.

Filed in the office of the Clerk of the Dist. Court of

Alaska Second Division, at Nome. Sep. 27, 1907.

Jno. H. Dunn, Clerk. By , Deputy.

No. 1623. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiffs Exhibit C. Eeceived Oct.

12, 1908. F. D. Monckton, Clerk.

Plaintiff^s Exhibit *'D.^^

Northern Pacific Steamship Co.

S. S. ^^TACOMA."

Hong Kong,

8./11./97.

I take great pleasure in stating that the bearer,

Ronald. G. MacDonald has sailed in the above steam-

er as purser with me for the last eighteen months, he

is a steady, good, reliable man, and thoroughly up to

his work and I can safely recommend him to anyone

requiring his services and wish him every success.

T. A. WHISTLER,
Master.

[Endorsed]: #1709. McDonald vs. Whistler.

Pltffs. Ex. ^^D." Sept. 27, 1907. A. McB.
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Filed in the office of the Clerk of the Dist. Court of

Alaska Second Division, at Nome. Sep. 27, 1907.

Jno. H. Dunn, Clerk. By
, Deputy.

No. 1623. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiffs Exhibit ''D." Received

Oct. 12, 1908. F. D. Monckton, Clerk.
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No. 1.

Room 507, Washington Bdg.,

Seattle, Wash., U. S. A.,

January 19/03.

My dear Carter MD.
I congratulate you old man. You have just cut the

proper caper about the proper time of life and may

all haj^piness and good fortune be yours. I reed the

two cards after returning from a trip to Valdez and

Cooks Inlet which I made on the ^^ Santa Ana" and

meant to hold the job down for the winter but could

not stand small boat w^ork up in that climate. 10°

below and a gale of wind blowing seemed to be too

much, in fact I was afraid of serious results, so quit.

At Innerskin Bay in Cooks Inlet our boat got cut

off from the ship for 30 hours with ice floes—then in

Deer, the winter had just set in and by this time must

be infinitely worse. I am therefore idle just at pres-

ent but may pick up something of a temporary

nature to keep me out until May when I fully ex-

pect to go again on the Nome route with my old em-

ployer. They are increasing tlieir capital and may
find me steady employment after this season.
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Whistler remained at Nome again this winter. He
and I have now nine claims on joint %—they are all

in good localities and the chances are that one or

more of the lot will turn out fairly well. But just

at present we are sorely in need of $1000.00 to help

have them thoroughly prospected. Do you want to

take a ^' Flyer" at that price for an undivided 1/4

interest in the lot?

He is to put in all his time (and is doing so) while

I keep working for our mutual benefit. The By.

Coy. now having taken out the old ships have caused

changes in some ways I hear. A skipper can no

longer entertain at owners expense &c nor is he

looked on now" as the ^Svhole cheese." Johnnie

McT. P. has doubtless had to back down a bit.

Trowbridge is still on the ^^Olympia" John

Hannah is also there. Dobson is on shore at Tacoma

looking for a shore job. The ^' Tacoma" got aground

last week coming up sound and w^ent over to Esque-

mault yesterday to be docked. I was to have gone

done today to see Freeman but got a note from him

saying that they had gone over to B. C. Dymott

is still on the ^'Victoria." Gatler having lost his

wife has become a small dried up looking oldish man.

Whealer is in Tacoma again and I believe G. B. was

also coming out but did not as Mrs. Dodwell died

about the time he \vas to have left Eng. Bowling

is still with them, also Alex Stewart—Charlie and

Alan are in lousiness as brokers in S. F. I saw

Charlie here the other dav. Ben Haxnett is to be

found at Newl^m, Penzance Cornwall where he is

I
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painting & sketching for 1)read and butter, ^t Tovey

is chief of the Vic. and Alwin was Capt. of the

*^ Garonne'- last summer and may be still b.y her.

McNab (Meston) went home last spring but may
have returned. ]\Iurphy also went to Scotland. Doc

Harrison is still practicing in Tacoma. Skinner

went home and made (piite a splurge about Leith

where a son was born to perpetuate the name. I

«aw Lockwood the other day, he has a very small and

very white fringe on his upper lip now. and looks a

stranger little guy than ever. His wife however got

well up in Alaska as do most people who stay in that

climate for any length of time. Strange as it may
seem to you Asthma is unknown there and very one

gets quite over that trouble in six months or so.

Whistler & Berry have done so besides many more

that I have met. In a day or two I shall mail you a

little present for yourself and Mrs. Carter viz a

scarf pin and hat pin made of two small nuggets

from the Kougarock a place beyond Port Clarence

where Cap. AVhistler & I are interested. They are of

little value *^Doc San'' and I only mention the

matter now so that vou can ad^'ise the P. O. to for-

ward as I do not know that the Bungalow Sea View

is to be your permanent address and 1 have mislaid

your letter written from your club.

Well erood bve old man and God bless vou. With

all good wishes to yourself and Mrs. Carter.

I am
Very faithfully yours

P. E. MACDONALD.
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2616 First Avenue,

Seattle, Wash.,

March 9 /3.

My dear doctor

—

Yours of Feb. 18 to hand a couple of days ago. I

am glad to have heard from you again. Also glad

that you care for the presents I sent you and pleased

beyond measure that Mrs. Carter likes the ''stick

Pin." How contented you should feel old man to

be settled down for an indefinite time in the prettiest

of all places in the best of all countries. People

dont lie and brag there same as on this side ?
'

' Hot

air" as boasting has been christened is more plenti-

ful now than ever—people without a meal in sight

still talk of thirty or fifty thousand dollars as a mere

nothing and ''hit some dead easy guy" for "a dol-

lar to feed their face
'

' next minute. I am glad that

you saw James and that he wished to be remembered.

Give him my chin chin at your next meeting. I hope

that you will get ahead of the "old swine" who has

sprung into activity. You will soon gain public es-

teem—no fear of that in the least, a stranger must
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expect some little backsets which time will only over-

come.

Glad that you heard from Harnett, poor old

Ben—remember he is one of the surviving heroes of

that Pigeon Point disaster. ''What was that ships

name, Eh Mac," you used to ask. It will cheer him

up to get a friendly letter once in a while. I must

write to him the very first thing. Citizen John McT
Panton had a bad eye lately also a very bad stom-

ach—being under treatment for both he of course

had two bottles besides 'VDewars four Crown" all

before him at once, by some means ''Daisy" had got

them mixed up and Citizen J applied the w^rong lo-

tion to his eye—result great pain and partial blind-

ness for some days. The Rev'. J. B. Alexr told me
the sad news. My reply was, had he put Dewars

best in his eye all would have been wtU, but that I

could see the hand of a wise providence in the whole

circumstance as Johnnie had never told the truth

about what he really saw, and as one man had been

struck blind for telling a lie long ago no doubt J. P.

had been chosen for an example to the Tacoma peo-

ple. I think I told you that Dixon had got married

to the stewardess. He is said by Dick Freeman to

be much more disagreeable and hoggish than ever.

He is trying for an Inland Sea Pilots l)illit over

Johan side. Carew has reached the age limit, also

one or two others, and as Lloyds will not recognize

Japs as competent there are to be a few ne'xv appoint-

ments made. I saw little Lockwood yesterday, he is

to look up the (^aptain's name to whom he gave the
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parcel. You owe him nothing. Gatler is still to

hold his job down notwithstanding the ^^Tacoma"

affair. Mr. Whealer is out here just now readjust-

ing things. Dowling is still to the fore, also Walker.

Peter Hill &c., &c. Truebridge I heard had gone

home for a trip. Dobson is married and on shore at

Tacoma. The man who used to run for the Victoria

Dispensary at Hong Kong is in town—I forget his

name, but was astonished when he looked me up one

day last week—Dickie says he got short of money,

w^as put through for it and came over to start anew

and grow up with the country.

Now about the Nome or rather Alaskan claims.

I enclose you Whistlers last letter just reed, a few

days ago. He was then on the eve as you will see of

starting to put an assessment work first on our

claim about 8 miles from Nome and later on those

on the Kougarock (Dahl Creek and tributaries).

This is the only letter I have had since coming out

and the enclosed newspaper clippings are all that I

have seen in print closely concerning the places

where our claims are. I also enclose you rough

sketches of the creeks and have marked ours in ink.

Dahl Creek was well thought of last year and we

have every confidence in it as you may judge by

Whistlers pulling '^out on the trail" all alone over

a long stretch of the most awful country to travel

anywhere—no trail—no trees—sleep in a sack on

the snow at night and eat half frozen beans with a

very good chance of getting frozen to death. One

thing the little man will never loose himself. He
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seems to be gifted much above the average witli the

bump of locality—and being very observant is now

looked on as quite an authority in winter travel.

So far I have mentioned the matter to no one ex-

cept you and Walker—he has overreached himself in

a schooner deal and is also rather short of readv cash,

You see ^^doc saw" we have no mine, no sure thing,

just a number of claims in good localities where

capitalists and companies are taking out quite a lot

of gold, and all that we have accomplished so far is

simply to locate, and Whistlers visiting the various

places before Jany. 1st 03, will hold our title good

for twelve months. Were we to find one good claim

among the lot all would be OK, or even one fairly

good. $300,000.00 was taken out in one place near

Nome last summer and the total output v;as over six

millions of dollars. I know this to be a fact by

what bullion came out in my own case. It is a gam-

ble as all mining deals are—only one out of which

we both fully expect to come out well sooner or later

—I would not advise anyone—especially a friend

like you to take any risks. Nor would I advise any

one at all to pinch themselves in order to take a shot

at it, but on account of seeing so many people become

rich (altho of course I have seen fifty times more fail-

ures) I look on being guided by Whistlers judgment

—w^hich has now extended over four years—as just

as safe as one can expect an}i:hing to be in the way of

mining speculation. $1000.00 would enable us to

thoroughly prospect the most likely claims during

the coming summer—in event of striking anything
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half good that would of course then appear a very

small amount to all those interested. Still without it

we shall have to drag on in a slip shod unsatisfac-

tory kind of way until things shape themselves

There may be a chance either this summer or very

soon of selling out one or more claims, to some com-

pany—that is if they find our property block their

progress, or if they imagine it good even altho' not

prospected. By making such a sale we should all

have our own back with interest besides a good title

to all the others and money to work them with.

Think the matter over and if you conclude to ^^come

in," you know that at least you will get fair play in

any good luck that may come our way. One thing

certain is that Alaska is only beginning to produce

gold, and that the man who stays right with it is

bound to come out all right in the end. Tin, oil,

copper and other minerals are all being discovered

throughout the territory, also coal of good quality

in unlimited quantity. The Siberian coast just over

the way is also to turn out very rich in many min-

erals, including both gold and silver, coal and copper.

They are only now discovering that Behring Sea

swarms with salmon and that canneries can be

erected and operated there to very great advantage.

So much for Alaska. Now 'Svhat are you to do

about it," as people frequently ask one here—that is

the question. I of course would not allow a copper

of your money to go into the concern should Whis-

tlers ideas have changed or if any doubts of success

have cropped up to cool his ardor. When we last

parted he said that he would not leave Nome and his
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prospects in that country for command of any vessel

afloat nor for any position that his abilities might

entitle him (I mean qualify) him to fill. I hold a

deed entitling me to 1/2 interest in the whole mine

claims, also a power of attorney to deal in any way

with Whistlers half, so consequently can make a

transfer of any part of them (either singly or to-

gether) at any time. There are new finds and new

districts opening up all the time so that I would con-

sider you as owning in of any new property that we

may acquire. All claims are 660 x 1000 feet so that

in a good locality one has a very fair chance of being

'4nit."

We have had beautiful sunshine during all Feby.

to-day is the first days snow of the season—about six

inches of it but very mild and pleasant. Well good

bye old man and with very best wishes to both Mrs.

Carter and yourself. Hoping to hear from you soon

and also to have the very great pleasure of seeing

you both some day, I am
Very sincerely yours

R. E. MacDONALD.
P. S.—2616 1st Avenue will always find me.

[Endorsed]: # 1709. McDonald vs. Whistler.

Plfts. Ex. '^F." Sept. 27-07. A. McB.

Filed in the Office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Sep. 27, 1907.

Jno. H. Dunn, Clerk. By ,
Deputy.

No. 1623. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiffs Exhibit F. Received

Oct. 12, 1908. F. D. Monckton, Clerk.
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Plaintiff's Exhibit ''Gr^

POWER OF ATTORNEY.
Know all men by these presents that I, T. A.

Whistler, of Nome, Alaska, have appointed and do

hereby appoint R. G. MacDonald, of the same place^

my true and lawful attorney for me and in my name

place and stead to grant bargin sell and convey or

otherwise dispose of any and all real estate that I

may have or ow^n in the Kougerok and Cape Nome

Recording Districts, District of Alaska, and to take

possession of and superintend the same giving and

granting to my said attorne^^ full power to do and

perform any and all acts in the premises as fully to

all intents and purposes as I might or could do if

personally present.

In witness w^hereof I have hereunto set my hand

and seal the fourth day of October, 1902.

T. A. WHISTLER. [Seal]

In presence of

G. J. LOMEN.

District of Alaska,

Nome Precinct,—ss.

Personally appeared before me this fourth day of

October, 1902, T. A. Whistler to me known to be the

person described in and who executed the foregoing

power of attorney and he acknowledged that he exe-

cuted the same as his free act and deed.
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Given under my hand and notarial seal the day and

year last above written.

G. J. LOMEN,
Notary Public, District of Alaska,

Residing in Nome.

[Endorsed] : Power of Atty. T. A. Whistler to R.

G. Macdonald. #1709. McDonald vs. Whistler.

Plffs. Ex. ^^G." Sept. 27, 1907. A. McB.

Filed in the Office of the Clerk of the Dist. Court

of Alaska, Second Division, at Nome. Sep 27, 1907.

Jno. H. Dunn, Clerk. By , Deputy.

No. 1623. U. S. Circuit Court of Appeals, for the

Ninth Circuit. Plaintiff's Exhibit G. Received

Oct. 12, 1908. F. D. Monckton, Clerk.

Plaintiff^s Exhibit **H.*'

Nome
June 26th /93

Dear Dr. Carter.

I take great pleasure in sitting dowm to write to

you in the first place to thank you for your kindness

in joining Macdonald and myself in our properties

up here and so that we may become better acquainted,

Mac says that we have met in Tacoma but I am not

quite svire about it, however, I hope that we will meet

not very far ahead. Now^ in the first place lot me

thank you very sincerely for the $1000 that I have

received from Mac and which I gave him a receipt

for for you, and for the confidence you have reposed

in me by placing it at my disposal, I sincerely trust

that it will not be long before we shall conmience to
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reap some of the benefits, this is one of the hardest

countries to get along quickly with anything owing

to the long Winter and short Summer and that is

what drives so many people away but I feel sure that

those that stay by the country and its difficulties are

bound with a little entei'prise to come out all right

in the end, here we are practically at the end of June,

big snow drifts are to be seen here and there and the

ground is only thawed out to a depth of about eighteen

inches, in very few places does the ground thaw out to

a greater depth than from four to six feet, the rest

has to be thawed out by artificial means, in some cases

it is almost an advantage as one can tunnel among the

pay gravel with perfect safety without any supports,

frvvo young fellows that' I have known here for some

time and that two .years ago had not a cent, have this

winter taken out a dump that when washed out will

run from $75,000 to $100,000, they own No. 3 on Dahl

Creek when w^e have No. 24 and the mouth claims of

two of its tributaries, the same thing is going on all

over the place, the Winter work here is very hard

and very expensive owing to the distance that the

fuel for thawing has to be brought and the cost of

everything in general but when a person has a peice

of ground containing gold and knows that no matter

how much it costs to take it out it will still leave a

large margin of profit, what does it matter and that

is the only way to look at the mining in this country.

The Kougarok District had a big boom in 1900 which

overdid it, and high prices were paid for lots of

claims that had rich surface indications on the creek
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beds, but did not come up to expectations, then the

country got a bad name, now it is getting its good

name back to stay, had I owned the ground in 1900

that we own now in that district I could have sold

it any day I wanted to, and to put it at a moderate

figure could easily have got $20,000 for it, and unless

I am verv wroner in mv estimation thev are worth lots

more than that now, if I did not think the ground

was well worth having I can assure you that I would

not have spent the time and money (two months last

year and six week this year) and undergone the hard-

ships of the winter travelling that I have done to get

it, to get any peice of ground in a good locality one

must be there at midnight on the 31st of December

with a witness or somebody else will have it. A
mans curse in this country is to be tied up so that he

cant be on the move and in a position to take advan-

tage of opportunities when they crop up, a man who

can move about as the representatives of the com-

panies do that come in here from one creek to an-

other, picking up information from the different men

he drops across prospecting here and there, sees what

they are getting on the different creeks and benches

is sure to be able to pick up property well w^orth hav-

ing and especially if he is fortunate enough to have

a little ready cash at hand he is sure to get something

good as there are alw^ays, and especially during the

Winter months, lots of men who own several claims

but have run out of cash, (drinking and gambling be-

ing generally at the bottom of it) and who will readily

sell some of their ground at a sacrifice for the few
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dollars they need at the moment. There are thou-

sands of claims staked all over the country but there

are tens of thousands more just as good as any that

have already been staked only waiting for the m-an

to go and take them, but that man must have the

means to be able to devote the necessary time to it

without having to be earning the money to live on

at the time, I have my wife and boy here and no

matter where I am the home with its incidental ex-

j)enses has to be kept up just the same and in the

winter with the price of fuel here they are quite an

item and that is what has prevented me from doing

much more than I have done. This year there is an

inunense amount of capital afloat here and railways

are to be run in several directions which means that

all ground near these lines will go up in value as

transportation facilities become easier. Speaking of

opportunities, there is an old man here that I have

been very much in touch with from Kotzebue Sound

in 1898, he was lucky enough in 1900 to get hold of

some of the best ground in the Kougarok, one claim,

No. 3 on Qtiartz creek (we have No. 24) he refused

$10,000 cash for in 1900, he is quite unfit to handle

his own affairs and consequently is always in trouble,

now he has got all his property mortgaged to a supply

Co here for $1,600 and they may close on him at any

time now so somebody will get something good for

d 450 foot fraction of his on No. 6 Dahl Creek just

above where the dump is that I spoke about is worth

thousands of dollars of anybody's money, money has

been taken out of his claim already and the pay-streak
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must pass through it. Now I know for he swears by

me that if I went to him and said, what will you give

me if I pay off that mortgage? he would willingly

give me a half interest in his ground rather than lose

it to strangers, I suppose somebody will get it this

Summer. Then this last winter for $100 or half cash

and half supplies I had the offer of a good interest

in the Main Kougarok mine these opportunities come

and go and I just wince and think of the idle money

there is outside, knowing that if I only had the con-

fidence of people with money I could be sure of such

good returns for although a person may form a wrong

opinion of a piece of property if unprospected (which

of course then never costs very much) if you buy one

hundred claims at a moderate figure and only one

turns out well it will pay for the other 99 with a

profit. Lots of new ground will be staked during

this next year for the country is getting a good start

now. I will send you a paper now and again^that

may interest you. I suppose Mac sent you a list

of our claims, if so you will notice one called the

Belmont Fraction, it is a fraction of a claim (about

two thirds) or properly speaking a bench claim at

the junction and between two creeks just at the edge

of the town here there are some houses on the lower

end of it and it is practicalh^ a bed of gravel contain-

ing a small percentage of fine gold all through it, it

will have to be worked like the other claims adjoining

it on a large scale by hydraulic y)ower, there are sev-

eral companies in town looking for that kind of

ground so I gave an option on it the other day for
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$1000 for a month, this I look upon as the least valu-

able peice of ground that I we have got. In a few

days I start for our claim on Mary's Gulch, about

eight miles from town, to do the assessment work for

this year and to put up good corner monuments that

can easily be seen from a reasonable distance, this I

must do to all our claims before I do anything else

as it makes ones ground so much safer, when a man
sees good marks on a peice of ground he thinks twice

before he interferes with it, When I am finished

Mary's Gulch I shall take steamer up the coast to

Teller then on to Salt lake and up the Kusetreen

Eiver to a place called Lane's Landing (from the fact

that Lane the Millionaire) lands his supplies there

for working claims of his which are close to ours)

then I follow his wagon trail over the hills to our

ground when I expect to remain and do the necessary

work required by law each year ($100) and prospect

till October when I hope to have some good reports

to send vou if not before, I can see a hard Summer

before me with many an aching back carrying my
tent, pick, shovel and supplies over the soft wet

tundra but it must be done or we lose the ground this

year and no prospecting will be done, getting assist-

ance wdll be out of the question as as I told Mac it

would take $1000 to put me in a position to be able to

leave town for the Summer and attend to my ground

as my house was not fully paid for and must be paid

by September and I must have something put away

for the Winter or remain here for the Summer and

earn the money. I have just had to refuse a good
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offer one that meant a little money coming in all the

winter too, the handling of a steamer on the coast for

the snmmer tHi4 beaching her and hauling her out in

the fall Avhen the ice forms and taking care of her

during the Winter, of course I have had to refuse it.

I want to spend Xmas at home this year, for two

years now I have had nothing but sleeping in the

snow and living like a dog with my poor old dogs

for two of the worst months of the year, December

and January, this last year it was awful, I have the

reputation of being warm when everybody round me
is freezing but night after night last winter on the

trail and up on the claims, in spite of crawling into

my sleeping bag with mits, Mucklucks (deerskin

hoods) and four pair of socks on I wondered several

times if I would wake up with my feet gone, one of

my dogs wagged half his tail off in the cabin one

evening, the last half of it froze on the trail going out,

Mac and I decided to divide the property equally

which will give you a third. I shall have your deed

drawn up here, and take it with me to a place called

*^ Mary's Igloo" on the Kusetreen River when the re-

cording office for the Kougarok district is, when I

shall have it recorded in the book and forward it to

you.

M}" wife asks if you happen to know the Brig-

stoke 's of Hyde? she taught the girls before we were

married.

Well Dr good-bye for the present, if I think of any-

thing more of importance I will write at once, if not

you will not hear again till I write from the hills,
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thanking you again for joining us and looking for-

ward to hearing from you some day in the near

future

believe me to be

yours very sincerely

THOMAS A. Vv^HISTLEE.

P. S. Address T. A. Whistler, Nome, Alaska, every-

body knows me here.

T.W.

[Endorsed]: #1709. McDonald vs. Whistler.

Pltffs. Ex ^^H" Sept. 27-07. A. McB.

Filed in the Office of the Clerk of the Dist. Court

of Alaska, Sec. Division, at Nome. Sep 1907. Jno

H. Dunn, Clerk. By , Deputy.

No. 1623. U. S. Circuit Court of Appeals, for the

Ninth Circuit. Plaintiff's Exhibit H. Eeceived

Oct. 12, 1908. F. D. Monckton, Clerk.

Plaintiff's Exhibit ^'I.*^

Nome
Nov 26th 1905.

Dear Mac

Our first regular mail for the outside leaves about

the 30th of this month so I thought I would drop you

a line with it. I am having the Devils own luck, I

am down with another attack of the old rheumatism,

I cant rest night or day, as soon as night comes on it

gets worse and when I lie down it hurts so bad I

have to get right up again. I sit in a chair and fall

off to sleep for a few minutes at time that way but

consequently am always tired and to do anything is

out of the question, it is time I was off to the Koug-
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arok but as I am now that is out of the question,

I shall hold on till the 10th of December and then if

I am no better I shall send word up and have the

work done on the principal claims and trust to luck

to be able to restake the others, this seems to have got

such a firm hold of me that I must make every effort

to take a trip outside next year I am^ afraid that

nothing but that will get me rid of it, all the time I

was up country this Summer I was suffering more or

less with it and I have bought about everything the

drug stores have to sell for it with no results, its no

use being here in this helpless condition.

The fellows that had the lay on our Belmont Point

claim worked for a m.onth and put down five holes

on the most unlikely part of the whole claim and then

threw up the lay, all the five holes are on top of the

hill instead of getting as near the creek as possible,

I must try to get somebody else to take it up, this

state of affairs is enough to drive a man crazy, last

year I had a few tons of coal that I could have done

a little prospecting with, then my wife was here sick

and I was tied hand and foot, now I have or will

liave time after the New Year to do lots of pros-

pecting but havent a ton of coal and no prospect of

getting any as by the time I get back from the

Kougarok (if I go) I shall be pretty well cleaned out,

then it takes two to sink a shaft any depth, each year

I look forward to the next hoping things will

straighten themselves out, they may do, I hope they

will, had my wife been here and well, the money I

have sent out this summer and fall would have J^een



372 T, A. Whistler vs,

about all clear money and I could have got help and

prospected any claim we have this Winter. I have

some hopes of a claim that Bayne and I have out on

the tundra here, some laymen are on it and they have

got onto a little streak of gold bearing gravel that

may turn out good at any time, it would set me on my
feet next spring and give a fresh start and some-

thing to prospect our other ground with, I do hope

they will find something before long, people soon get

tired and throw up a lay if they dont find at least

good indications. I have not heard from Carter for

a long time, I may by the first winter mails. I am
wondering how you are getting along and if you have

made a change at all, I hope you wont have to go on

that bad weather Valdez run this Winter, pity you

couldn't get a holiday over to Hong Kong for a few

months of the Winter, how I would enjoy a trip over

there myself just now, I'll bet twenty-four hours of

that warm sun would take every pain out of my body.

I wish I could hear a little sooner from my wife, I

am very anxious to know if she is really making any

headway towards recovery, it is high time something

was showing. Well good bye for the present I will

write again later and let you know all particulars

hoping something good will turn up and that you will

have a pleasant Winter believe me as ever.

Yours sincerely,

T. A. WHISTLER.

[Endorsed]: #1709. McDonald vs. Whistler.

Pltffs. Ex. ^ ^ I.
'

' Sept. 27, 1907. A. McB.
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Filed in tlie Office of the Clerk of the Dist. Court
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Jno. H. Dunn, Clerk. By , Deputy.

No. 1623. U. S. Circuit Court of Appeals for the

Ninth Circuit. Plaintiffs Exhibit I. Received Oct.

12, 1908. F. D. Monckton, Clerk.

Plaintiff's Exhibit'^ J.''

Nome, Alaska, March 18th, 1906.

Dear Mac

:

By last weeks mail I received your letter posted

in Japan, I am more than glad that you have been

al)le to put in the Winter on the ^'Old Trail" it must

be a pleasant change for you, and, although the,

''Lyra" seems to be rather slow, at any rate it will

^ive you a breathing spell after the busy runs up here,

iron decks are not very pleasant on ones cabin but

you have found some way of covering that up I am
sure. I expect you found changes all along the line,

especially in Hong Kong. I should very much like

to make the old trip again and hope I will some day,

but I dont want to do it as a failure, I am going to

stand by here till things come out all riglit, it seems

rather long but a fellow is bound to make a hit some-

time, and now each year means a big stride in the

development of the country, an immense amovmt of

capital is coming in this year. I am sorry to say the

men that had the lease on ''Belmont Point" did not

find anything and gave it up, they spent quite a bit

of money and did a lot of work but from my point

of view they did not look in the right place, the men

that own the next claim have been taking out money



374 T. A. WJiistler vs,

all the Winter and are doing so now, nothing rich

but it is paying to work and they think as I do so

much so that they have been talking to me lately

,•
_- about taking a lease on our claim themselves, the

^1 shape of the ground is like this

they sank five shafts as I have marked right across

the hill, now most people look as near the creeks as

they can and first for the deposit brought down by the

river and then on the hill when every where else fails,

I have always said that that claim has two chances,

and it has, having a creek on each side of it, however

there is so much work going on all around there that

if there is anything there it will be found, nothing

was done on Mary's Gulch this Winter, I tried hard

to get people to take it up but the *^Boom" in pros-

pecting was the other way, they have been following

an old beach line along the foothills to the Eastward

this Winter and some very rich strikes have been

made on it, everybody who would get a lease on any

ground that way has taken it, but lately I was pleased

to see two or three camps springing up along the hill-

side towards Snake River and Mary's Gulch, I feel

certain that as soon as development work moves in

that direction all that ground will become valuable,

the high water level that has been there years ago with

the i4^ rich deposit from the good creeks around
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there must have left a gold deposit along that hill-

side and it will be a rich one when they find it, and

I dont think our claim can miss it. I am having a

wretched Winter, I have been afraid sometimes late-

ly that I was going to break down into a regular bad

illness of some kind, in the latter part of j^ebmarv IM
January I felt a little better but then I got worse again,

I suppose it is this rheumatism, I am in more or less

pain all the time, and the moment I lie down it gets

worse, there isnt one easy position I can lie in, con-

sequently I hardly get any sleep and all I have been

able to eat is one meal a day and half the time I

dont want that, my left side is no good at all and it

hurts to lift anything with my right ami, I am a

regular cripple, I have got to go out this Summer
and get rid of this or I shall leave my bones here,

I am very anxious to know how this, ''Lacey Mining

Bill," is going on, I hope it wont be passed for I can

manage to do the assessment on the claims but when

it comes to paying $25 a claim as well that will knock

me out altogether, last year what with the work I

had done while the ground was thawed so as to make

a decent showing, and hiring a man at the New Year

to do some work when I got up there and to stand by

the ground with me, and the expenses of the trip

(in Nome I can live on very little but the moment

you take to the trail it mean $3 or $3.50 a day), it

ran away over $100 hard cash, so you see its hard

enough now, if I hadn't been sick I should have

been away much longer and the trip would have been

more expensive again, then there was $2.50 for each
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of the claims that I restaked, I hope the Lacey bill

wont go through. Many thanks for sending my wife

the money, she got it all safe and from her letters

I think is doing fairly well, I have great hopes of

her recovery, owing to my wife's condition I can

make no plans for the Simimer but I shall do the best

I can, thank goodness our railroad is going thourgh

to the Kougarok, that wil help a fellow a bit, with

very good wish, looking forward to seeing you in the

Summer, vours
WHISTLER.

[Endorsed]: #1709. McDonald vs. Whistler.
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Nome, Alaska, August 1st, 1904.

Dear Mr. Carter:

I quite intended you should have had a letter from

me before this but the fact is that I have been on the

go from one end of this peninsula to the other for

some time back, only arriving here yesterday that T

have had to put lots of things off that I wanted to do,

I have taken upon myself to look after the assessment

work for a firm here this summer, it is a great disap-

pointment for me to have had to do it as I want so

much to be able to devote my time to developing and
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prospecting our ground but the last twelve months

have been so disastrous that I have no alternative but

to put my shoulder to the wheel and make some money

while I can and I can assure you that these oppor-

tunities are few and only turn up in the summer, the

one great drawback of this country is that the year is

only represented by about at the very most five months,

the rest of the time one can do their own assessment

work to protect their property but that seldom brings

much grist to the mill unless there is a good company

behind one ; the one idea that is uppermost in every-

body 's mind here once the busy season sets in is to

get what is commonly called a ^^Grub Stake" for the

following winter which is naturally a time of more

or less enforced idleness especially from the middle

of November till March is about over.

Talking about Companies and assessment work,

what I am doing now will give you an idea of how
money is wasted in so many cases, I am superintend-

ing a lot of assessment w^ork for this company and on

one small creek I have eleven claims including

benches, this will cost the $100 per claim besides the

salary, etc., of the president of the Co, now quite half

of those claims, the five upper ones at any rate are

not worth the paper to record them on, they show no

indications of being any good, and it would cost from

$75,000 to $100,000 to install a pumping plant to force

water up to where they are to work them, and that is

out of the question, I happen to know all the partic-

ulars, how they were put into the Co, etc, the share-

holders see so many claims on the books and every-
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thing sounds very fine but they are called upon for

lots of expenses that should never be incurred at all.

The lower claims in about two years will produce

some gold I think but they must remain idle and be

protected until a ditch is finished that is bringing

water from a good elevation about 25 miles away, that

is what is being done all over the county now, it is all

ditching everywhere Capital is being called for all

over the states to build ditches as untill then hun-

dreds of good rich creeks must remain idle there are

lots of ditches under way now and some of them will

cost lHi4 hundreds of thousands of dollars to build

but the money is in sight to pay them back out of the

ground as soon as the ditch is built. I hope you have

received the paper that I sent you called the Spring

Clean up edition of the Nugget it will give you some

idea of what is going on up here.

For the moment I have mislaid 3^our last letter but

one, but I remember your saying that perhaps I

would be able to use some of the gold from our Mary's

gulch claim this summer to develop the others with,

now the very last thing I want to do is to write you

any fairy tales, I don't like the plan of making a per-

son think that any mail may bring them a fortune.

I got gold on the claim and was and am very pleased

with the results I got and gave Mac a sample to send

to you but he lost it (it wasn't a gold brick) and as

I said before, if it does not develop any better than it

has done, and I had the claim in England w^here ma-

chinery, coal and labour are cheap we could make a

big thing from it but as it is here it needs more de-
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veloping, I must dig deeper down into the frozen

ground and then like all the other claims round there,

for that section is staked like a draft-board, we have

got to wait for water, Fortunately the biggest ditch

that has been dug here yet (one about 30 miles long

cut through rock and all sorts of things) is delivering

water within about 3 miles from us and will no doubt

soon be extended as the two largest mining Cos. here

have ground within a few yards of us, then again as is

always the case if one has a good or likely piece of

ground there are other claimants, there are two men

that are claiming the ground as theirs, but as my
friends in the recording office said, its good to have a

piece of ground that everybody wants, its evidently

worth having. The water question is exactly the

same in the Kougarok and right on Dahl Creek where

the ground is rich they are practically doing nothing

till the ditches are cut that will bring the water to the

claims. As soon as there is a good supply of water I

shall take the first opportunity of turning any of our

claims over to the companies to w^ork at a % or do the

besit thing for us all, but in the mean time I must de-

vote ever}^ day I can to prospecting and developing

our claims as unless you can show them enough gold

in the ground to pay them to work it they won't touch

it and again if it developed up very rich after they

had taken it over the agreement might give them by

far the best of the bargain which naturally would be

rather agravating. Let me thank you very sincerely

for the steam thawer you have let me have, I meed

one very much to prospect our ground with and as
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things are just now it would have been impossible for

me to have got one myself this year, if I can keep em-

ployed for some time this summer I hope to be able to

devote the latter part of it and up to December to our

claims and to be able to lav in a stock of fuel for the

thawer, I asked Mac to get me an oil burner as that

is by far the cheapest fuel up here (crude oil) there is

so much less weight to transport. Many thanks also

for your advice about my rheumatism, I am very

much better though not well by any means, but I am
sorry to say that my poor wife has made little or no

improvement, she has to lie down most of the time

which unfortunately has been the cause of her losing

some French and music lessons that used to come in

verv handv, I did think that when the warm weather

set in she would get alright but now I don 't know how

things will turn out. I positively dread this coming

winter if she does not improve soon.

Mac has your power of attorney for me, he is bring-

ing it up this trip. I am afraid you won 't think this

a very cheerful letter but as I said before I only want

to write plain facts so that you will understand exactly

how things are and if I didn't think w^e had more than

a fighting chance of making something good out of

our ground I wouldn't bury myself alone here and

lead the miserable existence that I do most of the

time when I could be comfortable in the more tem-

perate latitudes. Hoping that this will find both Mrs

C and yourself well and doing well, believe me

Yours very sincerely,

T. A. WHISTLER.
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ALASKA ACADEMY OF SCIENCES
of Nome

Nome, Alaska, March 1st, 1905.

Dear Dr. Carter

My last letter to you was, I think towards the end

of last November when I was about to leave for the

Kougarok to do the necessary assessment work on

our ground, T found everything all right up tliere

and considerable devolopment done towards open-

ing up some more claims in that section, some of the

large mining companies here bought a number of

claims in that vicinity last year which looks well for

our having the railroad through there before very

long, once we get that it will help the country a great

deal as the great expense is the transportation of

supplies, they just completed the telephone line to

Dahl Creek as I arrived there last fall, it is just one

hundred and ten miles in a direct line over the hills
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from Nome, a great deal of property was sold all

round our claims last year for nominal sums, which

of course ^^undeveloped" property always has to

go for, I mean at from $500 to $1000 per claim, and

I feel certain that if we want to sell I could get rid of

some ground at those figures myself this summer, but

as I tell everybody, I have been laid up now for so

long that I would much rather be hard up for a while

longer than sell my ground for a small figure and

watch somebody else make a fortune out of it, some

of our claims are in very good locations, and may turn

out to be rich ground, unfortunately the very thing I

came up into this country for I dont seem to be able

to do, there is one thing certain that once a man is

married he ought to make up his mind to keep his

nose down to the grindstone and to let other things

alone; all I have ben able to do so far has been to

keep a roof over my wife 's head and food and fuel in

it while lots of single fellows I know have practically

made their fortunes since I came here and have

monev to throw awav everv dav in the week, mv
doctor's and medicine bills for the last eighteen

months have been much more than would have keep

me up country prospecting our claims and now things

are worse than ever, when I arrived here the other

day I found my wife had been five weeks in the hos-

pital and was in a very bad way, the fact is, as I have

been afraid for some time back, this trouble that she

has had all this time has not been rheumatism at all

but a reoccurrence of ^^ Cancer," she had a serious op-

peration seven years ago in China for cancer and I
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was told that it would be almost sure to occur again,

when my wife first commenced to have these pains

nearly two years ago I told the doctors of this so as to

put them on their guard, but they never gave in to any-

thing of the kind till I returned from the Kougarok

this time, now they say it is doubtful if she will live

till the spring, I have her at home and am attending

to her myself which naturally keeps me busy all day

and half the night, but nurses here cost $5 per day

which is too rich for my blood just now, the poor

girl has gone to a shadow and is in more or less pain

all the time, the doctor savs it has attacked the liver

and that it is only a matter of time. Of course I can

make no plans at present for the future but you may
depend upon my doing whatever I can towards the

protection or development of our properties, wish-

ing your all kinds of luck and with kindest wishes

believe me as ever,

yours sincerely

T. A. WHISTLER.
P. S. I let a lay (another term for lease) on our

' ^ Belmont Fraction '

' the other day to some miners, the

lay is for three years commencing on the 17th day

of February, and they get 75% giving us a 25%
royalty on the gross output of the claim. I was very

glad to get a chance to let the claim as from what

work I did there last year I was rather disappointed,

I could find gold almost anywhere but nowhere in

paying quantities and I am satisfied that if gold is

found they will have to go deep for it which makes it

expensive work. 75% is practically the figure of the



384 T, A. Whistler vs,

country for lays, nobody considers themselves safe in

taking a claim at a lower figure, as, even when they

are certain of finding pay they may easily spend a

considerable sum of mone,y before the}^ do so, I must

go out to the claim very soon as tomorrow the time is

up that I gave them to get their steam thawer on the

claim and to get to work.

T. A. W.

[Endorsed]: #1709. McDonald vs. Whistler.
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In the District Court for the District of Alaska,

Second Division,

R. G. MACDONALD et al.

vs.
'"

T. A. WHISTLER et al.

Notice of Taking Deposition.

To T. A. Whistler, Defendant, and John Rustgard,

His Attorney:

You will please take notice that the plaintiffs

above named will take the deposition of W. J.

Rogers, on Saturday, September 7th, 1907, at the

office of A. J. Beecher, on Steadman Avenue, Nome.
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Alaska, before the said A. J. Beecher, Notary Public,

at the hour of 2 o'clock P. M., at which time and place

you may attend and take such action as you may be

advised.

Sept. 3, 1907.

JNO. J. REAGAN,
Attorney for Plaintiffs.

Reed, copy of above this 4th Sept., 1907.

JNO. RUSTGARD,
Atty. for Deft. Whistler.

[Endorsed] : Original. Macdonald et al. vs.

Whistler et al. Notice of Taking Depn.

In the District Court for the District of Alaska,

Second Division,

Plaintiffs,

R. G. MACDONALD et al.,

vs.

T. A. WHISTLER et al.,

Defendants.

Deposition of W. J. Rogers.

The deposition of W. J. Rogers, taken before A.

J. Beecher, a Notary Public in and for the District

of Alaska, at his office No. 16 Steadman Avenue,

Nome, Alaska, commencing at the hour of 8 :30 o'clock

on the 7th day of September, 1907.

W. J. ROGERS, a witness on behalf of the plain-

tiffs, being first duly sworn by the Notary to tell the

truth, the whole truth, and nothing l)ut the truth, tes-

tified as follows

:
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(Deposition of W. J. Rogers.)

(Questioned by Mr. J. J. REAGAN.)
Q. Will YOU please state your name "?

A. W. J. Rogers.

Q. Are you acquainted with the plaintiff, R. G.

Macdonald, and the defendant, T. A. Whistler?

A. I am.

Q. How long have you been acquainted with Mr.

Macdonald ?

A. Since September, or about September, 1900.

Q. How long have you been acquainted with Mr.

Whistler?

A. About the 7th or 10th of November, 1900.

Q. Where did you meet Mr. Whistler at that time,

if you remember ?

A. On the steamship '^ Centennial, " on the trip

from Nome to Seattle.

Q. By the w^ay, what business were you engaged

in at that time ?

A. I was supercargo of the Steamship ^^Centen-

nial" on her trip from Seattle to Nome and return.

Q. Connected with what company?

A. The Northwestern Commercial Company.

Q. Was Mr. Macdonald connected Avith that com-

pany in any way that you know ?

A. He was ; he was the purser of the Steamer.

Q. Steamship *' Centennial"?

A. '^Centemiial."

Q. Did .you have a talk with the defendant, Whist-

ler, on that trip?

A. Nothing more than casual meeting, as we met

in the Purser's room. . ,
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(Deposition of AV. J. Rogers.)

Q. How did you meet him; with anybody, who

did von meet with him, if anvbodv?

A. I met him in Mr. Maedonald's room, the

Purser's room, and around elsewhere on the ship.

Q. Had you known him before meeting him on the

ship'? A. I had not.

Q. Who introduced him to you, if anyone ?

A. I don't remember, l)ut I should presume Mr.

Macdonald.

Q. Did you meet Mr. Whistler again subse-

quently? A. Yes.

Q. On what occasion please?

A. On the return trip of the ^'Centennial" in the

year 1901, and at several other times.

Q. Did you return—what month did the '^ Cen-

tennial" return in 1901?

A. If my memory serves me correct, she sailed

the first day of June.

Q. From where to where?

A. From Seattle to Nome, via Dutch Harbor.

Q. Did you have any talk with Mr. Whistler on

that trip? A. I did.

Q. Do you remember what the conversation was,

or part of it, or all of it?

A. No ; our meetings were frequent, being fellow-

passengers, on the ship; I was connected with—in-

terested in the Northwestern Commercial Company

at the time, and frequented the Purser's room, Mr.

Maedonald's room, and met Captain Whistler there,

and elsewhere about the ship, frequently during the

trip.
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(Deposition of W. J. Rogers.)

Q. Did Mr. Whistler ever, at any time, state to

you anything in regards to any business relations

that he had mth Mr. Macdonald, and if so, what ?

A. He stated that he and Macdonald—he was go-

ing up here, him and Mac were interested in mining

or about to be

.

Mr. RUSTGARD.—Move to strike the answer

out as not responsive, and as not giving the time and

place.

Q. Add to the question; if so, what?

(Question read.)

A. At that particular time I do not believe he told

me what their relations were, more than they were

to look after mining; he was to come up here and

look after mining ; I am not clear on the point as to

what was said at that particular time, but he was

coming up here to look after some interests that he

and Macdonald might have, might acquire.

Q. Interests of what character?

A. Mining interests.

Q. Were you ever stationed at Teller in connec-

tion with the Northwestern Commercial Company?

A. I was.

Q. Will you state whether or not you ever met

Mr. Whistler at Teller? A. I did.

Q. In what year, do you remember?

A. In the year 1901.

Q. Did you ever have any conversation with Mr.

Whistler in Teller in regard to any business relations

that he had, or said he had, if he did say so, with Mr.

MacDonald ?
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(Deposition of W. J. Rogers.)

A. Well, Mr. Whistler visited Teller during the

season of 1901, and at that time I was manager of the

Noi-thwestern Commercial Company, and done more

or less business with him ; he at that time was oper-

ating in the Kougarok District, and during, I think,

the month of July Mr. Macdonald—a shipment was

received on the steamship *' Centennial" for Captain

Whistler from Mr. Macdonald, consisting of sluice-

])ox lumber, and so forth.

Q. Do you know whether or not that lumber was

delivered to Mr. Whistler, or if not, what became of

it?

A. The lumber was not turned over to Mr. Whist-

ler, and in fact I think was sold by the Northwestern

Commercial Company for the credit of Mr. Whist-

ler or Mr. Macdonald, and the proceeds were trans-

ferred from our Teller branch to our Nome branch

some time during the fall of 1902, I think, the pro-

ceeds were transferred from our Teller branch to

our Nome branch.

Q. Do you know what became of them after the.y

were transferred to the Nome Branch?

A. The credit was given to Captain Whistler for

the proceeds.

Q. Do you know what the amount was ?

A. I do not remember, somewhere in the neigh-

borhood of from 35 to 40, $40.00 1 should judge.

Q. Do you know how long Mr. Macdonald contin-

ued in the employ of the Northwestern Connnercial

Company, that is, approximately
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A. Until, I believe, some time during the smnmer

of 1906. I would like to correct that to read, until

the fall of 1906.

Q. Add to the question; if so, how long'?

(Question read.)

Q. Will you state whether or not in the year 1902,

or subsequently you remained stationed at Teller for

the Northwestern or whether you removed your

headquarters somewhere else?

A. I was transferred from Teller station in the

month of September, 1902, to the Nome station. I

assumed management here.

Q. You were then manager of the company at

Nome, were you? A. I was.

Q. Do you know whether or not Mr. Macdonald

extended any credits through your company to Mr.

Whistler in the year 1902, or subsequently, and if so,

what ?

Mr. RUSTGARD. Objected to as leading.

A. He did. He told me that I could let Captain

Whistler have goods to the amount of fifty or sev-

enty-five dollars during the winter of 1902, or 3, and

that he himself would pay the bill in case it Avas not

settled other\vise.

Q. And did you, as manager of the company,
make such accommodations to Mr. Whistler ?

A. I did.

Q. Did you have at other times any conversation

with Mr. Whistler in regard to his relations with Mr.
Macdonald, and if so, what were they ?
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A. I had conversations with him relative to

credit that I extended to him from time to time.

Q. Did Mr. Whistler ever indicate in any manner

to you to what extent Mr. Macdonald was interested

with him in mining operations, mining business?

Mr. RUSTGARD.—Objected to as leading.

A. He did; he told me that

—

Q. (Interrupting.) What?

Mr. RUSTGARD.—Objected to as leading.

A. He told me at different times that he and Mac.

were interested in mining together.

Q. Was there or not any limitation in those con-

versations given by Mr. Whistler as to how far they

were interested in mining operations, and if so, state

what.

Mr. RUSTGARD.—Objected to as leading.

A. I don't quite understand what you mean by

how far.

Q. I would have to ask a leading question. I

mean by that, did Mr. Whistler state any particular

mining ventures or mining properties in which he

and Mr. Macdonald were interested together?

Mr. RUSTGARD.—Objected to as leading.

A. He did not.

Q. Do you remember what he said in that behalf?

Mr. RUSTGARD.—Objected to as leading.

A. He said that he and Mr. Macdonald were in-

terested jointly ; that he was here in the country for

the purpose of looking up claims, and Mr. Macdon-

ald was putting up the money and assisting him, and
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that their interests were mutual and half and half,

as I understood the matter.

Q. In some certain properties or in all proper-

ties?

Mr. RUSTGARD.—Objected to as leading.

A. No, sir; no specified properties, no properties

mentioned.

Q. Do you know whether or not Mr. Macdonald

brought up on the ship that he was engaged upon

for the Northw^estern Commercial Company, any-

thing else besides the sluice lumber that you men-

tioned, and if so, what, as near as you can state ?

Mr. RUSTGARD.—Objected to as leading, and

for the reason that the testimony has not shown that

he brought up anything, and assuming a state of

facts that has not been proven to exist.

Q. Who brought up the lumber that you speci-

fied? A. Mr. Macdonald.

Q. Repeat the former question.

(Questimi read.)

A. He brought up provisions and a boiler, if my
mind serves me correct, he brought up provisions

several times, packages and letters, etc., which were

left in the office repeatedly by Mr. Macdonald, ad-

dressed to Captain Whistler.

Q. These other things that you specify that were

brought up by Macdonald for Whistler, were they

turned over to Mr. Whistler? A. They were.

Q. Do you know about how often Mr. Macdonald

brought things of that character for Mr. Whistler?
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Mr. RUSTGARD.—Objected to as leading.

A. Oh, several packages, parcels, letters and so

forth, were frequently brought up by Mac, I think

that he brought provisions twice, though I am not

positive, he brought quite an amount of provisions

at one time, and he brought a boiler and some other

little things at another time.

Q. Any supplies that you can think of?

A. I didn't know the nature of the supplies that

he brought, more than I know they were packages

and cases, and the boiler, thawing boiler, and so on.

Q. You have exhausted your recollection, have

you, as to things that Macdonald brought up ?

A. That is all I remember of.

Q. To refresh your memory, do you remember

anything about any oil?

Mr. RUSTGARD.—Objected to as leading.

A. I can't say that I do remember that particu-

lar article ; I only know that it was a very frequent

occurrence for him to bring something to Captain

Whistler, and I can't tell the particular contents.

Q. Do you know whether or not Mr. Whistler

made any trips to the outside with the boats of the

Northwestern subsequent to that time that you and

he came up here, that you have testified about?

A. Yes, I think that he did; if my memory serves

me correct, he went out in the fall of 1903.

Q. Do you know under what arrangements he

went outside, and if so, state them, as to transporta-

tion.
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A. Now, I guess I would like to correct myself;

I don't think Captain Yv^histler went out in the fall

of 1903 ; I think I am wrong about that ; he went out

in the fall of 1900 and returned in 1901.

Q. Under what arrangements as to transporta-

tion, do you know, he went out? And if so, state

them, at that time.

A. Well, I can't say, he simply was a friend of

Mr. Macdonald's and known to me, and I don't know

whether or not he bought a ticket in the fall of 1900

or not, but I can't positively state whether he did or

not.

Q. Do you know whether or not Mr. Macdonald

at any time arranged any transportation for Mr.

Whistler on the lines of j^our company ?

Mr. RUSTGARD.—Objected to as leading.

A. No, I do not. Transportation would be ar-

ranged between Mr. Macdonald and the head of the

office there, which would likely be Mr. Trenholm;

just what arrangements were made I am not pre-

pared to say.

Q. Mr. Trenholm is stationed at what office?

A. At the Seattle office.

Q. Who would make the arrangements at the

Nome office, if you know?

A. Mr. Williams or Mr. Pearl.

Q. Now, referring again to the mining interests,

where were those interests situated, if you know,

those claims, in what country?
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Mr. RUSTGARD.—01)jectecl to as calling for a

conclusion and leading, and assmning an existence

of facts that have not been proven to exist.

Q. If you know from any conversation that .you

had with Mr. Whistler?

Mr. RUSTGARD.—The same objection.

A. T know there was some claims around here,

and there were properties in the Kougarok.

Mr. RUSTGARD.—Move to strike the answer out

as simply stating a conclusion.

Q. Xow, what is the latest date you can recall in

which you had a talk with Mr. Whistler, wdierein

he made any allusion to mining arrangements be-

tween himself and Mr. Macdonald?

A. Some time during the spring of 1904.

Q. If I understand your last answer, the mining

operations and mining business was in this country,

Alaska, or was it?

Mr. RUSTGARD.—Objected to as leading.

A. In Alaska, yes, Seward Peninsula.

Q. Did Mr. Whistler ever state that his mining

business, which he said existed between himself and

Mr. Macdonald in these conversations you had with

him, was limited to anything that he had thereto-

fore acquired, or any part of any thing that he had

theretofore acquired, or that it w^ould extend to any

and all mining interests that might be acquired b.y

him in this country, by him and ^lacdonald.

Mr. RUSTGARD.—Objected to as leading and

calling for a conclusion.
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A. Nothing specified, he never stated that they

^ere interested in any particular claim.

Q. Was it all their mining business or was it only

a certain part of it, that is what I want to get at.

Mr. RUSTGARD.—Objected to as leading and

calling for a conclusion.

A. I took it from the information I had that it

was all of their mining business ; I simply knew Cap-

tain AVhistler was up here associated with Mr. Mac-

donald, and I supposed their interests were alike,

together.

Mr. RUSTGARD.—Move to strike the answer out

as being a conclusion.

Q. You remember, Mr. Rogers, of making an

affidavit in this case in the support of the motion

for an injunction last June?

Mr. RUSTGARD.—Objected to as immaterial,

irrelevant and incompetent.

A. I do.

Q. Do you remember the contents of that affida-

vit?

Mr. RUSTGARD.—Objected to as immaterial, ir-

relevant and incompetent.

A. I do not know that I remember the contents

of it.

Q. But the substance of it?

Mr. RUSTGARD.—Same objection.

A. I simply made a statement, I think, in that

affidavit that I had had several conversations with

Mr. Whistler and Mr. Macdonald, both separately
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and together, in regard to their mining interests in

tliis country.

Mr. RUSTGARD.—Move to strike the answer out

as not responsive, immaterial, irrelevant and incom-

petent.

Q. Do you remember what was stated in that affi-

davit in regard to what Mr. Whistler told you in re-

gard to the interest that he and Macdonald had to-

gether, as to what it covered?

Mr. RUSTGARD.—Objected to as leading, im-

material, irrelevant and incompetent.

A. It covered their mining interests, each were

interested one-half.

Mr. RUSTGARD.—Move to strike the answer out

as not responsive, and also as stating a conclusion.

Q. Add to that question, if so, what?

Mr. RUSTGARD.—Object to any amendment of

the question.

Q. I will put the question over again, adding to

it, if so, what, and the witness may repeat his an-

swer.

Mr. RUSTGARD.—Objected to as immaterial, ir-

relevant and incompetent, and an indirect method of

suggesting an answer, and also as calling for a con-

clusion.

Q. The witness has forgot a certain fact that you

told me ; I don't want to lead him, I want him to tes-

tify to, and as he is going away if I do not have him

answer it I cannot get it again. For the purpose

of refreshing your recollection, Mr. Rogers, you
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stated to me that Mr. Whistler said in one or more

of those conversations in substance this : That he

—

Mr. RUSTGARD.— (Interrupting.) I will ob-

ject now to counsel leading the witness in this man-

ner, he had already indicated by this question.

Q. (Continuing.) That Mr. Macdonald and he

were jointly interested in mining properties, that

Macdonald was putting up the money, and he was

looking after the mining end of it, and Macdonald

and he were interested in everything that he, Whist-

ler, might get in this country.

Mr. RUSTGARD.—Objected to as immaterial, ir-

relevant and incompetent, leading, calling for a con-

clusion, and also assuming an existence of facts that

have not been proven so far to exist.

Q. (Continuing.) And I will now, having di-

rected your attention to those matters, I will ask

you whether that is a fact or not, whether that was

the conversations you had with Mr. Whistler?

Mr. RUSTGARD.—Same objection.

A. I have answered those questions previously.

Q. I know you think you have.

A. I have stated very clearly that Captain

Whistler and Mr. Macdonald and myself—when

talking to Captain Whistler and Mr. Macdonald, to-

gether and when talking separately, my understand-

ing from both of them Avas to the effect that Mr. Mac-

donald was putting up money, provisions, boilers,

sluice-box lumber, and so forth, to Captain Whistler

for an interest in what he might have or acquire.

Q. In this country? A. In this country.
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Mr. RUSTGARD.—Move to strike the answer out

as immaterial, irrelevant and incompetent, and as

being his conclusions only.

Q. Were those conclusions or was that the sub-

stance of the conversations vou had with Mr.

Whistler.

Mr. RUSTGARD.—Objected to as leading and

calling for a conclusion.

A. They were not conclusions, they were facts

told me by Mr. Whistler and Mr. Macdonald, to the

extent that Mr. Whistler and Mr. Macdonald were

partners in their mining business.

Mr. RUSTGARD.—Move to strike the answer out

as stating a conclusion, and also incompetent, irrele-

vant and immaterial.

Q. Now, can you tell about how frequently you

had such conversations with Mr. Whistler, I don't

mean exactly, but approximately.

Mr. RUSTGARD.—Objected to as immaterial, ir-

relevant, also calling for a conclusion.

A. The conversations were very frequent with

Captain Whistler during the winter that he was in

here, the winter and fall of 1902, and at other times

all along through, and also on the passage up on the

steamship *^ Centennial" in the spring of 1901, in

conversations of different nature along that line dur-

ing the year 1901, in Teller.

Q. Will you state whether or not Mr. Whistler

ever called at the office at Nome and Teller, or either

place, during the absence of Mr. Macdonald and had
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conversations with you, and if so, what the substance

of those conversations was.

Mr. RUSTGARD.—Objected to as leading.

A. He was at our store ; he was at our store sev-

eral times, in fact, used to trade with us, Avould be in

and out quite frequently; just how often the sub-

ject of the relations between him and Macdonald

came up I would not be able to say; he took trips

into the country at other times, and he took one trip

into the Kougarok District, he told me he was going

up to look after their property, he was looking after

their property here, he said different things so on

and so forth, in a general way.

Q. Now, I will ask you a general question: In

your answers to the questions propounded by me
in the earlier part of this deposition, was it or not

your intention, and did you or not believe you had

answered substantially in the same manner to the

same effect as you did to the questions to which Mr.

Rustgard made the objections when I attempted to

refresh your memory ?

Mr. RUSTGARD.—Objected to as immaterial, ir-

relevant, incompetent and leading, and calling for a

conclusion, and touching a matter that in no way
affects the issues in this case.

Q. (Continuing.) I will add to the question,

wherein you stated Mr. Whistler told you that Mr.
Macdonald was interested with him in all properties

that he had or might acquire here ?

Mr. RUSTGARD.—The same objection.
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A. I tliink I answered that question twice before.

(Question read.)

Mr. RUSTGARD.—I make the further objection

that it assumes that the witness has testified to some-

thing that he has not testified to, in fact, it assumes

the existence of facts which do not exist or have not

been proven to exist so far.

Q. The question was, did you believe in the first

answer that you had answered the same facts as you

•lid to the question Mr. Rustgard objected to?

Mr. RUSTGARD.—The same objection.

A. I did.

Q. Generally I will ask you to repeat the sub-

stance of the conversations that you had with Mr.

Whistler in regards to his mining relations with Mr.

Macdonald ?

Mr. RUSTGARD.—Objected to too vague, indef-

inite, not referring to any specific time or place ; and

for the further reason that the matter has already

been gone into.

A. My conversations with Mr. Macdonald and

Caj^tain Whistler at different intervals, more par-

ticularly on the Steamship *^ Centennial" coming up,

in Teller, during the year 1901 and 2, and in Nome
1902, and from that time on until my arrival here

in Nome in 1907, I understood that their relations

were that of a partnership nature, in which Mr. Mac-

donald supplied provisions, mining utensils, etcetera,

for a half interest in what properties Mr. Whistler

might have or might acquire.
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Mr. EUSTGARD.—Move to strike the answer out

as not responsive, and as stating conclusions.

Q. When you used the words *'your understand-

ing" in the answer, do you mean that is your conclu-

sions from w^hat Mr. Whistler said, or was that the

substance of his conversations ?

Mr. EUSTGARD.—Objected to as leading.

A. That is what he told me.

Mr. EEAGAN.—That is all. You may take the

witness.

Cross-examination.

(Questioned by Mr. EUSTGAED.)
Q. Eeferring to the first shipment of lumber, to

what port was that lumber billed or consigned.

A. To the Port of Teller, I suppose.

Q. May it not have been to the Port of Nome ?

A. I think not, it w^as delivered in Teller.

Q. It was delivered in Teller; do you know
whether or not it was not delivered in Teller by mis-

take? A. I could not say about that.

Q. It was not delivered to Mr. Eustler at Teller?

A. It w^as held there subject to his orders.

Q. Did he call for it?

A. He did not call for it in Teller; did not de-

mand the lumber in Teller.

Q. Was Mr. Whistler in Teller in the summer
of 1901 ? A. I think he was.

Q. What time?

A. I could not say; along in the month of Au-

gust or September.
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Q. Are you positive he was in Teller during the

month of August or September ?

A. Not positive, but that was the month.

Q. Are you positive Mr. Whistler was in Teller

at all during the summer of 1901 ?

A. I am very positive that he was, yes.

Q. How nuu'h hunber was it?

A. It was sluice-box bottoms, and sluice-box

sides, if my memory serves me correctly.

Q. Do you remember how many ?

A. I don't.

Q. What time did the lumber come to Teller?

A. KSome time during the month of Jul.y, I be-

lieve it was, prior to the first of xlugust.

Q. In the year 1901? A. 1901.

Q. Did you ever call Mr. Whistler's attention to

it in Teller? A. I don't know that I ever did.

Q. Have the company got any records now show-

ing to what place the lumber was consigned in the

first place?

A. I don't know whether they have or not.

Q. What company would have the records if they

exist.

A. If the records exist they would be with the

Northwestern Conmiercial Company.

Q. What was the value of the lumber?

A. T should say somewhere from 30 to $40.

Q. As you stated, that lumber was sold in Teller

and the proceeds sent to the Nome office of your com-

pany? A. T l)elieve it was.
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Q. Do you know whether it was or not?

A. I don't know without looking up the books,

my memory serves me in that way ; the lumber was

there and not used in Teller.

. Q. Do you know what ultimately became of the

proceeds of the lumber?

A. The receipt of same was turned into merchan-

dise, the merchandise was delivered to Captain

Whistler.

Q. What time?

A. Some time I think in the fall or winter of

1902 ?

Q. In the fall or winter of 1902 ?

A. Or spring, some time during the season of

1902 or 3.

Q. Do you know of your own knowledge, that was

turned over to Captain Whistler? A. Yes.

Q. But you don't recall the time?

A. No.

Q. Do you know the nature of the merchandise

that w^as turned over to him?

A. I do not; I can't remember.

Q. What time was it that Mr. Macdonald called

on you and asked you or your company to give 50

or $100 credit, what time w^as that?

A. I think that was in the fall of 1902.

Q. Did you say that was to the amount of 50 or

$100.

A. To the amount of 50 or $75.00.

Q. That was what time, did you say?
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A. During the fall of 1902, prior to the close of

navigation.

Q. Who did Mr. Macdonald speak to al)Out this

credit? A. Mv, mvself.

Q. As manager of the Northwestern Commercial

Company ? A. Yes.

Q. Did Captain Whistler get some goods from

you on that credit? A. Yes.

Q. How much.

A. Captain Whistler got credit from me at times,

along at different times, from 1902, until 1904 or 5.

Q. And Captain Whistler's credit finally

amounted to how much ?

A. 25, 35 or 40 dollars.

Q. And he did the most of his trading with your

company as far as you know?

A. He did the most of it with us in 1902 and 3,

I suppose.

Q. How much would he be owing you at one

time?

A. Somewheres from 50—well, somewheres from

25, or 50 or 60 dollars.

Q. Did he pay up his bill?

A. Yes; I don't know how the account stands at

the present time, the bills were dragged along one

or two or three months.

Q. He paid them himself, didn't he?

A. Yes.

Q. Nobody else paid them ?

A. Nobody else paid them to mv knowledge.
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Q. What time did you leave the management of

the Northwestern here in Nome?

A. In the month of August, 1906.

Q. Were there at that time any bills against Cap-

tain Whistler on the books ?

A. I don't know whether there was or not.

Q. He had paid it up himself, hadn't he?

Mr. REGAN.—Objected to this line of examina-

tion as not cross-examination; we never said that

Whistler hadn't paid any bills to the Northwestern,

I object to encumbering this record that is other

than cross-examination.

Q. You know as a matter of fact, Mr. Rogers,

that Captain Whistler was always financially the

contrary to be flush, as they call it?

Mr. REAGAN.—Objected to as not cross-exam-

ination.

A. Yes, I know it, I suppose so, I don't know as

I know it.

Q. You know also that when he didn't have

money enough to pay cash for what he owed at your

store, he worked in the lumber yard in the spring

of 1904, to pay off some of the debts ?

Mr. REAGAN.—Objected to as not cross-exam-

ination.

A. He might have done so, but I don't remember,

there was so many people there I don't remember
now.

Q. Do you remember whether or not you sent Mr.

Whistler up to me in the lumber yard and asked me



i?. G, Macdonald and F. J. Carter. 407

(Deposition of W. J. Rogei^s.)

to give him a job or put him to work because he owed

a bill at the company and to apply the money on the

account.

Mr. REAGAN.—Objected to as not cross-exam-

ination.

A. It would be natural that I might do that, but

I can't say, I don't remember the instance, I don't

recall that.

Q. You may have done so?

Mr. REAGAN.—Objected to as not cross-exam-

ination. A. Yes.

Q. What time was it that Mr. McDonald brought

up the boiler that you spoke of ?

A. In the spring of 1904.

Q. What boat w^as it that brought it up?

A. On the steamship ** Victoria."

Q. How^ large was the boiler?

A. I think about 6-horsepower, 6 or 8, I don't

know the identical size, what the size of it was.

Q. Do you know what became of the boiler?

A. I do not.

Q. Do you know to whom the boiler was con-

signed ?

A. I do not; it was turned over to Captain

Whistler, I don't know what the consignment was,

who it was made to.

Q. You stated also in your direct examination

that Macdonald frequently brought up provisions

for Captain Whistler, now will you state what pro-

visions Captain Macdonald ever brought up to Cap-

tain Whistler to your knowledge?
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A. I can't state what provisions he brought up

of my own knowledge, I know it was a frequent oc-

currence of his bringing things.

Q. Will you give approximately the time of one

occurrence of his bringing provisions into the coun-

try for Mr. Whistler?

A. I don't know as I can state that.

Q. Did he bring any in in 1901, aside from the

lumber you have testified to ?

A. I don't know whether he did or not.

Q. Did he bring^ any in 1902, that you know of ?

A. I am of the impression that he did, I would

answer that question, that is if my memory serves

me correctly, it was in the fall of 1902.

Q. What was that provision?

A. Groceries.

Q. How much? A. That I don't know.

Q. What boat would it come on?

A. That would be the Centennial or Victoria,

which ever boat Mr. Macdonald was purser of at

that time.

Q. Have you no idea what the provisions con-

sisted of, or how much there was of it.

A. I have no idea how much there was of it, I

have an idea it was provisions.

Q. Did you see any of it 3^ourself ?

A. I don't know as I did, I saw goods in the ware-

house many times, marked to Captain Whistler.

Q. What time did you see goods in the warehouse

in 1902, marked Captain Whistler?
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A. I don't know as I did see them in the ware-

house in 1902.

Q. What time did you see them in the warehouse ?

A. At different times, I can't recall, there was so

much stuff came in there.

Q. Was your company or any company you have

been connected with have a record of such stuff com-

ing for Whistler?

A. I don't think there would be, he was the

purser of the boat and bringing it for his own ac-

count, and in all probabilities it would not be mani-

fested, but still it might be, presumably not.

Q. All you know about provisions brought in for

Captain Whistler is that you saw some provisions

in the warehouse marked with Captain Whistler's

name on?

Mr. REAGAN.—Objected to as not a correct

statement of the testimony already given by the wit-

ness, and stating a question that is not warranted by

the testimonv of the witness.

A. Yes, that is all I know about it, I can't re-

member the dates of it.

Mr. RUSTGARD.—That is all.

Redirect Examination.

Q. The last question put to you by Mr. Rustgard

was substantially as follows: ^^That all you know
about provisions is that you saw provisions in the

warehouse marked with Captain Whistler's name"?
I will ask you if you know who brought those pro-

visions ?
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Mr. RUSTGARD.—Objected to as immaterial

and improper redirect.

A. Mr. Macdonald.

Q. Was your answer given to Mr. Rustgard com-

plete, that the only thing you knew about the provi-

sions was that vou knew thev were in the warehouse ?

Mr. RUSTGARD.—Objected to as leading, call-

ing for a conclusion and improper redirect examina-

tion.

A. Oh, no, I knew there was goods there that Mr.

Macdonald brought up to Mr. Whistler, on different

boats at different times, as I stated before.

Mr. REAGAN.—That is all.

Recross-examination.

(Questions by Mr. RUSTGARD.)
Q. My question was as to how you knew it, w^hat

is the source of your information ?

A. The source of my information would be that

Mr. Macdonald told me the goods were there, then

I had seen goods, and seen Captain Whistler take

goods from the warehouse at different times.

Q. Have you any recollection now what time

Macdonald told you he brought goods for Captain

Whistler?

A. The occurrence of this was very frequent, as

I stated before, these conversations. I am repeat-

ing myself so many times—as I said before it w^as

a common occurrence for Mr. Macdonald to bring

packages and parcels at different times, boxes, let-

ters, etcetera.
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Q. You have testified already that you had fre-

quent conversations, both v>dth Mr. Macdonald and

Captain Whistler about their business affairs, but

can't state at this particular time, can you, Mr.

Rogers, just how much of your information on the

subject you have from Mr. Macdonald and how much

from Mr. Whistler. What I mean is, you only re-

tained the general impression of what you have

heard from time to time on the subject, without

knowing now exactly who you got the information

from?

Mr. REAGAN.—Object to that question as mis-

quoting the substance of the testimony and not a

proper question.

A. I got the information direct from Mr. Mac-

donald and Captain Whistler.

Re-redirect Examination.

(Questions by Mr. REAGAN.)
Q. Did they substantially agree as to what their

business relations were in these conversations, or

did thev not?

Mr. RUSTGARD.—Objected to as leading and

calling for a conclusion. A. Yes, they did.

Q. Did you ever have conversations w^th them

when they were both together in that behalf.

Mr. RUSTGARD.—Objected to as leading and as

gone into before, and as improper re-redirect, or

w^hat ever you call it. A. I did.

Q. Did they or not in those conversations which

you liad with them together agree as to what their

relations were or did they disagree?
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Mr. RUSTGARD.—Objected to as leading, and

calling for a conclusion and improper re-redirect.

A. They did agree.

Mr. REAGAN.—That is all.

W. J. ROGERS.

United States of America,

District of Alaska,—ss.
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STATEMENT OF THE CASE.

This action is one in equity brought by appellees,

who were plaintiffs below, to declare a trust and for

an accounting of the proceeds of the alleged trust

property.

The appellees, in substance, allege, that in the fall of

1900 appellant and R. G. Macdonald, one of the ap-

pellees, formed a partnership under the terms of which



it became the duty of appellant to give to said Mac-

donald one-half of all the property the former might

in any way acquire in Alaska, appellant to do all the

work of prospecting and maintaining the title to such

properties as were mining claims and said appellee to

furnish such assistance whenever called upon to do so,

as he should think proper; that in 1903 appellee Carter

purchased a one-third interest in said partnership for

$1000 and at the time received deeds to one-third in-

terest in nine mining claims which said Macdonald and

Whistler then owned, and that thereafter these three

were partners equally interested in any "properties"

which might be acquired by appellant and in the pro-

ceeds thereof, without any duty on Carter to contribute

anything in the future for the acquisition or mainte-

nance of any properties; that in 1904, as such partner,

appellant in his own name acquired title to ''No. 6"

(later known as No. 5) on Wonder Creek and a one-

half interest in ''No. 6 Bench," or "Whistler Bench,"

on same creek, in Cape Nome Mining District of

Alaska, and appellees now pray for conveyance to them-

selves of two-thirds interest in such claims and two-

thirds of the gross output of said claims.

Whistler answered denying all of the allegations of

the complaint and futher setting up that he and

Whistler and Carter had been for several years co-

tenants in several mining claims in the Seward Penin-

sula and each owned a third interest therein, and that

at the request of Macdonald and Carter, Whistler had
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for their mutual benefit done various work and made

certain improvements on said mining claims by way of

prospecting and developing them, expending in and

about the same the sum of six thousand dollars; and

that the mining claims mentioned in plaintiffs' com-

plaint were no part of said claims. That the plaintiffs

contributed nothing toward the payment of prospect-

ing and developing the aforesaid claims, save and

except certain machinery of the value of about two hun-

dred and fifty dollars, and that the plaintiffs are there-

fore indebted to the defendant Whistler in the sum of

four thousand dollars. The answer asks for an account-

ing and that any sum found due from the plaintiffs

Macdonald and Carter to Whistler, be offset against

any claim that said plaintiffs may establish against him.

STATEMENT OF THE FACTS.

T. A. Whistler, the appellant, and R. G. Macdonald,

one of the appellees, were both seafaring men and had

sailed as shipmates for some fifteen or eighteen

months, the former as master at a salary of $200.00 per

month and expenses, and the latter as purser at a salary

of $75.00 per month. They were the most intimate of

friends and trusted each other implicitly. Each was

interested in the other's future, and each expected to

benefit by the other's success.

In 1898 Mr. Whistler lost his position as master of

the "Tacoma," a large ship ''on the China run," and

on board which the two were shipmates, as before said.



Whistler left the ship at Hongkong and went to

Alaska, which country was then attracting universal

attention and soldiers of fortune from all lands.

In 1898 he was wrecked in the Kotzebue Sound. The

next season he worked his way to Nome, from whence,

at the freeze-up in the fall, he sailed for the States,

engaged in the transport service to the Philippines

during the winter, and in the spring of 1900 again

sailed for Nome.

It was at the latter place that he met Macdonald

again, in 1900. At that time appellant was, for the

time being, doing business in this new Eldorado as a

photographer, and Macdonald was purser on the ''Cen-

tennial," a boat engaged on the "Nome run." That

fall Whistler went out to Seattle, and later from Seattle

to San Francisco, in the "Centennial" as Macdonald's

guest.

On this trip to Seattle Whistler introduced Mac-

donald to a man by the name of Cunningham, who

represented that he had a very rich claim on Mary's

Gulch, near Nome. Appellant informed Macdonald

that he thought Cunningham's story was true and that

he considered it a wise move to buy an interest in the

property. The result was that, after their arrival in

Seattle, Macdonald purchased a one-third interest in

the Mary's Gulch claim for $300.00.

As the claim was to be worked the next summer for

gold, Macdonald offered appellant one-half of his own

one-third interest to return to Nome in the spring and



devote himself to looking after the claim, Whistler to

put in his time and Macdonald to furnish the outfit

and provisions. This offer was accepted and prepara-

tions for next season's work were made accordingly.

Upon the arrival in Nome in the spring of 1901,

Cunningham failed to appear, and the claim from

which so much had been expected could not be found

(Tr., 1 18-1 19).

Whistler then went to work as master of a small

vessel engaged in the coastwise trade until in the fall,

when he went into the Kougarok Mining District,

about 100 to 150 miles north of Nome, where he had

taken a contract to do assessment work on two mining

claims for one-half interest in each (Tr., 119). While

in that country he learned that at the New Year there

would be a good deal of ground open for location and

he therefore protracted his stay till that time, when he

located seven claims, six in his own name and one in

the name of Macdonald (Tr., 120).

During the fall of 1901 he had also located a claim

on Right Fork of Mary's Gulch and also one on Bel-

mont Point, called Belmont Fraction, near Nome, so

that when Macdonald came in on the '^Centennial" in

the spring of 1902 Whistler had exclusive control of

nine whole claims, eight in his own name and one in

Macdonald's (Tr., 119).

Feeling that he was to blame for Macdonald's loss in

the speculation on Mary's Gulch, and being desirous

of raising money on the nine claims he then had, ap-



pellant gave to Macdonald in the fall of 1902 a deed

to one-half interest in these nine claims and a power of

attorney to handle the rest, with the understanding that

the latter should try to dispose of an interest in the

properties for a cash consideration to be turned over

to Whistler to prospect the claims with. Both thought

they had a ^'good thing," for the Kougarok country was

then booming, and Macdonald on his arrival in Seattle

offered his friends an opportunity to get in with him on

the ground floor. He finally succeeded in inducing a

friend of his in England, Dr. F. J. Carter, one of the

appellees, to forward $1000.00 for a quarter interest in

the nine claims.

This money was brought to Whistler by Macdonald

at the opening of navigation in 1903, and the under-

standing was that the money was to be used to develop

the properties, for both Whistler and Macdonald were

sure that all that was needed was to sink a few holes and

tremendous wealth would be disclosed. It was also

agreed at that time to give Carter a one-third instead

of a one-quarter interest, and a deed to that effect was

consequently executed (Tr., 129-130,239).

After Whistler received the money from Carter he

went into the Kougarok and stayed there till in the

winter when he was suddenly called back to Nome by

the illness of his wife, but not before he had expended

over $1300 in assessment work on and prospecting of

the properties owned by the three.

The next season he again expended some $1300 in



the same way on the same claims (Tr., 133, 244-246).

In 1905 he was taken down with rheumatism, was

broken down in health and in purse, and could not do

all the assessment work, and for that reason, with the

hope of saving some of the claims, he restaked in his

own name the one he originally staked in the name of

Macdonald and restaked in Macdonald's name two of

the claims which had originally been staked in

Whistler's name. A fourth claim he managed to do

some work on sufficient to hold it. He also did the

work on Belmont Fraction and No. 2 Right Fork

Mary's Gulch, near Nome (Tr., 125, 129).

During all this period and ever since he arrived in

Nome in 1901 Whistler supported himself and his

family by his own labor. For two seasons he operated

small steamers on the Alaska coast (Tr., 120-121).

Two summers he took contracts to do assessment work

on claims on Cripple River, one season earning in that

manner $1300 and the next season $1 100 (Tr., 126, 128).

He also earned good money at photography (Tr., 122,

128). He was never idle. He could turn his hand to

anything and would do any kind of work to keep the

"pot boiling" and get some more mining claims.

During this period he had also acquired some more

m.ining claims, some by location and others by purchase.

Two of them are the claims in dispute in this litiga-

tion, acquired as follows:

In the New Year, 1904, Whistler located, together
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with another party, two claims on Wonder Creek, near

Nome. One was ''No. 6 Creek Claim/' located in the

name of Whistler and one Bayne; and the other was

*'No. 6 Bench," located in the name of Sturtevant and

Whistler. The one-half interest Bayne owned in the

creek claim was afterwards purchased by Whistler for

a consideration of some $750 (Tr., 131-132).

Leases were let on these claims in 1905 and they

have since become productive.

Appellees brought this action in the spring of 1907,

claiming that they had an oral contract with Whistler

whereby he bound himself to stay in Alaska and there

"acquire" mining properties in any way he could and

in all of which they were to have two-thirds interest

and he a one-third; that pursuant to that agreement,

so they contend, he was not only to acquire all the

claims he possibly could, and in any way he could, but

was at his own expense to do all the assessment work

from year to year, irrespective of how numerous these

claims might become, and had thus bound himself for

an indefinite period of time to keep up the title to these

claims.

What appellees were to do for Whistler in return for

his entire time and services in the North is not alto-

gether clear in their own minds, and they stoutly insist

that that is of no moment in the case; but the Court

found as a fact that for the $1000 contributed by

Carter in 1903, he was entitled not only to a third of

all the claims that Whistler at that time owned, but to



a one-third in all that Whistler should in any manner

acquire in the future, without any duty resting on

Carter to make any further contribution, either for

acquisition or maintenance of any of the properties, such

duty resting exclusively on Whistler.

In their complaint they failed and even after de-

murrer declined to disclose w^hat they intended to prove

were their duties, if any, towards Whistler under this

alleged partnership agreement. Upon the trial they

started out to show that Macdonald, in consideration

for Whistler's agreement to devote "all his time and

all he should acquire" to the partnership, had under-

taken to supply the latter with all the necessities for

maintenance in the country; but in this they failed,

because they had to admit that Whistler had supported

himself and that they knew all the time he had done so.

This is apparent from the direct examination of Mac-

donald, which we quote at this time by way of illustra-

tion:

"Q. . . . Now, what were you to do?

"A. I was to provide supplies, moneys as needed

along, money when needed and supplies to help him
out in a general way.

"Q. To what extent?

"A. To the extent that he would be able to re-

main in the country here and attend to our mutual

interests.

''Q. And was it decided how much he was to

get?

**A. Well, sufficient for maintenance." (Tr., 55)

.
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But as no suit in equity could be brought under such

an agreement, for it had to be confessed that were this

the agreement of appellees they had not lived up to it

or performed their part, a different arrangement had

to be shown; and so these questions and answers follow:

^'Q. Well, was anything told you about how
much he needed or were you to decide how much he

should have?

"A. He never told me how much he needed. . . .

^'Q. Did he ever ask you for anything in the way
of supplies . . . that you failed to furnish him?

^^A. He did not. I brought him everything he

asked for, and more too." (Tr. 55-56).

From then on counsel took the position that Mac-

donald, as his part of the alleged partnership business,

was to furnish only that which Whistler asked for, and

as it was conceded that the latter never asked for any-

thing whatever, it became easy to prove that appellees

were in no manner in default.

(See appellees' objection to the question: What was

cost of living in Nome during 1900-1-2-3-4, Tr., 135.)

The termination of this contract, so Macdonald testi-

fies, was to depend upon a contingency:

*'Q. Now for how long was this arrangement to

continue?

*'A. Until we had acquired sufficient money to

divide up and have something; until we made a

stake, in fact " (Tr., 56).
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If they did not ''make a stake," Whistler was bound

for life.

"Q. Now, after that, how long did these rela-

tions continue?

"A. They continued since 1900 until now " (Tr.,

56).

Appellees contend, that in addition to the $1000 paid

by Carter for one-third interest in the nine claims,

Macdonald contributed since 1900 some $1250 towards

appellant's expenses in Alaska during the last seven

years. This sum, they claim, is composed of some $500

lost by Macdonald on the Mary's Gulch speculation,

$300 paid Cunningham and some $150 or $200 for out-

fit for the work in 1901 ; $250 for a thawer to prospect

w^ith; $100 for fare for Whistler on the "Centennial"

in 1900 when the latter went out to Seattle as Mac-

donald's guest; $75 for securing reduced rates from

Nome to Seattle for Mrs. Whistler, who was an in-

valid; $15 tips to stewardess who waited on Mrs.

Whistler; $18 for watch for Mrs. Whistler; $22 for

watch for Mr. Whistler and the balance in various

delicacies furnished the Whistler family from time to

time when Macdonald called at the port of Nome.

Appellant, on the contrary, contends that there was

no partnership except in the nine claims for an interest

in which appellees duly received their deeds and for

which the $1000 was paid ; that the money lost by Mac-

donald in the Mary's Gulch claim was a transaction by
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itself—an independent venture; that the free transpor-

tation granted Whistler by Macdonald in 1900 was

prior to the talk of any purchase from Cunningham

and was a free gift offering of one friend to another

without any intention at that time to charge for it; that

Whistler at all times intended while in the North to

help Macdonald to something good in the line of

mining claims and to that end freely used his name in

locating association claims numerous in various parts

of the district; that whatever Macdonald brought the

Whistler family on his visits to Nome was intended as

an evidence of goodwill in return for Whistler's evident

endeavor to help Macdonald into something of value;

that the thawer was not a donation to Whistler, but was

sent here only for the latter's use in prospecting the nine

claims—and that all of it, taken together, which

Whistler has received since the location of the nine

claims and the transfer of an interest in them to Carter,

does not equal the amount of assessment work which

appellant has performed on those nine claims since

that time for the appellees, and that some of the articles

sent Whistler were intended as part of their contribu-

tion towards doing this assessment work.

Carter does not claim either in his complaint nor on

the trial that he furnished any more towards the alleged

partnership than a thawer with outfit, which cost him

$250, and it is shown that this was furnished Whistler

for the purpose of assisting him in prospecting the nine

claims held in common, and at Carter's request the
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Court found as a fact that he was under no obligation

to contribute anything either towards the maintenance

of the nine claims to a one-third interest in which he

had received a deed, or towards the acquisition or main-

tenance of new properties, but that the $1000 was full

consideration for one-third of everything that Whistler

then had or in the future should acquire, with the duty

resting on Whistler to "oversee, prospect, develop,

maintain and protect the title" to all properties then

owned or which in the future he might at any time

acquire (Tr., ).

Under the rules of the lower Court, after the de-

cision is announced, counsel for the successful party

prepares the findings of facts and conclusions of law.

To all of these plaintiff in error entered his objections

and exceptions.

These findings all go to the efifect that there was a

partnership and that the duties and obligations of the

respective parties were as contended for by appellees

and as set out in the foregoing statement of the case.

This is assigned as error.

Appellant contends that none of these findings, even

if thev were supported by evidence, entitles appellees

to relief in a court of equity, because they do not come

into court with clean hands, the relief asked for being

harsh and unreasonable. Especially is this true of

Carter, who claims a third interest in everything that
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Whistler has acquired or shall acquire in the future,

under his contentions as above set out.

Inasmuch as appellees asked for an accounting, ap-

pellant showed that his expenses in connection with the

working and maintenance of the Wonder Creek prop-

erties, the properties here in dispute, amounted to sev-

eral thousand dollars. This evidence was at the close

of the case stricken out on the ground that it had not

been pleaded as a counter claim.

This ruling is assigned as error on the theory that in

an action for an accounting it is not necessary that the

answer set up each item expended by defendant below.

Defendant below asked in his answer and also at the

trial that if the Court should find the claims in dispute

were partnership property that the Court deduct from

the proceeds of said properties the expense which

Whistler had been to with reference to the other claims

held by the parties, in other words, that an accounting

of the whole partnership business be had.

This was denied by the Court on the theory that the

action was brought only for an accounting of the pro-

ceeds of the two claims which had been worked at a

profit and not for an accounting of the business con-

nected with those which had been operated at a loss.
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ASSIGNMENT OF ERRORS.

I.

The Court erred in overruling defendant's demurrer

to plaintiffs' complaint herein.

II.

The Court erred in permitting the plaintiffs herein

to file an amendment to their complaint after the Court

had overruled the defendant's demurrer to such com-

plaint.

III.

The Court erred in overruling defendant's demurrer

to plaintiffs' complaint as amended.

iV.

The Court erred in overruling defendant's objection

to the following question by plaintiffs' counsel to witness

Macdonald, which question, objection and ruling were

as follows:

''Q. Now, you have got to the point where you

say that when you got something to divide up that

you were to have a settlement; now what sort of a

settlement were you to have? What was said in

regard to a settlement, if anything?

''Mr. Rustgard—Objected to, as leading and

calling for a conclusion of the witness.
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'The Court—Objection overruled. He is merely

repeating what the witness stated to him.

''To which ruling defendant Whistler then and

there excepted and which exception was duly al-

lowed by the Court."

V.

The Court erred in overruling defendant's objection

to the following question asked by plaintiffs' counsel of

plaintiffs' witness Macdonald, which question, objection

and ruling were as follows, to wit:

"Q. What proposition, if any, did you make to

Dr. Carter at that time?

"Mr. Rustgard—That is objected to because it

is irrelevant and incompetent and it is not shown

that Capt. Whistler was present or assented in any

way to it, and for the further reason that it is not

the best evidence. He stated that he wrote Dr.

Carter and the letters are the best evidence.

"The Court—Objection overruled.

"To which ruling defendant Whistler then and

there excepted and which exception was duly al-

lowed by the Court."

VI.

The Court erred in overruling defendant's motion

to strike out the following answer of plaintiff Mac-

donald while a witness for plaintiffs in the above-
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entitled cause, which answer, motion and ruling were

as follows, to wit:

'^A. I told Dr. Carter, I wrote to Dr. Carter and

told him to come in with us, that we already had

considerable property up here and I sent him a

sketch of the two different districts and the claims

and wrote him all I knew about this country and

the Kougarok, and told him at the same time that

if he concluded to come in I would consider him

entitled to one-fourth interest in anything else we
might acquire as Capt. Whistler has always told

me and also had wTitten to Dr. Carter, too, that he

would be continually on the lookout and that we
would strike something some of these days.

"Mr. Rustgard—I move to strike out that an-

swer on the ground that it is incompetent, irrelevant

and immaterial and not binding on the defendant

in any way and is not the best evidence.

"The Court—Motion overruled.

"To which ruling defendant Whistler then and

there excepted and which exception was duly al-

lowed by the Court.

VII.

The Court erred in sustaining plaintiffs' objection to

the following question asked by defendant's counsel of

defendant Whistler while said Whistler was a witness

for defendants, which question, objection and ruling

were as follows, to wit:

"Q. What was the cost of a family living here

in Nome during the year 1900?
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^'Mr. Reagan—That is objected to as immaterial.

What has the cost of a family living here in Nome
in 1900, got to do with this case?

"The Court—We hardly think it is material.

The objection is sustained.

"To which ruling defendant Whistler then and

there duly excepted and which exception was duly

allowed by the Court."

VIII.

The Court erred in sustaining plaintiffs' objection to

the question asked of defendant Whistler while a wit-

ness for defendant, which question, objection and ruling

were as follows, to wit:

"Q. What was the cost of a family living here

in Nome during the various years of 1900, 1901,

'2, '3/4 and '5?

"Mr. Reagan—I object to the question as im-

material, irrelevant and incompetent for any pur-

pose.

"Mr. Rustgard—I offer it for the purpose of

contradicting the testimony of Macdonald that he

made an agreement with Whistler in the fall of

1900, that he was going to keep Whistler going with

the necessaries of life, and for the purpose of con-

tradicting him in that he did not furnish even one-

half of the share of provisions and labor which he

says he agreed to do.

"Mr. Reagan—I object to the statement of coun-

sel. He testified that he was to furnish as his share

one-half the provisions and labor required by
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Whistler. He testified that he was to furnish what-

ever Whistler asked for. The testimony is that such

supplies as Whistler asked for he gave him, that he

(Whistler) was to go to Kougarok and wherever he

could and acquire property. But such assistance

as he asked from Macdonald he furnished him.

That is what the plaintifif stated. He never said

that he ever agreed to keep Whistler going.

'The Court—I think the objection should be

sustained, as we remember the testimony. Objec-

tion is sustained.

''To which ruling defendant Whistler then and

there duly excepted and which exception was then

and there duly allowed by the Court."

IX.

The Court erred in sustaining plaintiffs' objection to

the following offer made by defendant Whistler, which

offer, objection and ruling were as follows, to wit:

"Mr. Rustgard—I will make one or two offers,

if the Court please, in order to keep the records in

shape. Defendant offers to show by this witness

(T. A. Whistler) what the reasonable expense of

maintaining himself actually was in and about

Nome during the years 1901 and '2, assuming that

he took the same rations and kind of living as any

ordinary man.

"Mr. Reagan—We object to the offer upon the

ground that the testimony if adduced is immaterial,

irrelevant and incompetent.

"The Court—Objection sustained.



20

"To which ruling defendant Whistler then and

there duly excepted and which exception was then

and there duly allowed by the Court."

X.

The Court erred in sustaining plaintiffs' objection to

the following offer of testimony made by defendant,

which offer, objection and ruling were as follows,

to wit:

"Mr. Rustgard—Defendants offer to prove by

this witness (T. A. Whistler) what the reasonable

cost and expense of a laboring man was in main-

taining himself in and about the town of Nome
during the years 1903, 1904, 1905 and 1906.

"Mr. Reagan—To which I object on the same

grounds, that it is incompetent, irrelevant and im-

material and does not tend to prove or disprove any

of the issues in this case.

"The Court—Same rulings with reference to

each of the years. Objection sustained.

"To which ruling defendant Whistler then and

there excepted, and which exception was then and

there duly allowed by the Court.

X-A.

The Court erred in sustaining plaintiffs' objection to

the following question asked of defendant T. A.

Whistler while a witness for the defendants herein,

which question, objection and ruling were as follows,

to wit:
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"Q. During that time that you have been in

Alaska, could you have been employed as master of

ships or at your old profession?

''A. Yes.

''Q. At what salary?

''Mr. Reagan—Objected to.

"The Court—Sustained.

"To which ruling defendant Whistler then and

there excepted, and which exception was duly

allowed by the Court."

X-B.

The Court erred in sustaining plaintiffs' objection to

the following ofifer of evidence made by defendant,

which offer, objection and ruling were as follows,

to wit:

"Mr. Rustgard—We offer to show by this wit-

ness that the defendant Whistler could, if he had

so desired, been employed at his old profession as

master of big ships at a salary of two hundred dol-

lars per month and all expenses. We also wish to

show in the same connection that the plaintiff in this

case, Mr. Macdonald, during the same length of

time has been working for a salary of only one

hundred dollars per month; not all that time, but

that during portions of that time he drew only

seventy-five dollars per month. We offer to show

this for the purpose of showing the improbability

of Mr. Whistler having any such an agreement with

Mr. Macdonald as Mr. Macdonald has testified to.
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"Mr. Reagan—I object to it on the ground that

it is irrelevant and immaterial.

"The Court—We sustain the objection, on the

ground that it is immaterial and irrelevant when it

was executed.

"To which ruling defendant then and there ex-

cepted, and which exception was duly allowed by

the Court."

XL

The Court erred in overruling the defendant's

motion to strike from the record the oral evidence of

Macdonald, a witness for plaintiffs, which motion and

ruling were as follows, to wit:

"Mr. Rustgard—I desire to make a motion, if

the Court please; this is the first opportunity I have

had since the power of attorney from Whistler to

Macdonald was introduced. It came out in the

evidence of Macdonald, the plaintiff in the case, as

to what authority he had from Whistler to dispose

of these properties, and I ask that the testimony all

concerning that be stricken from the record for the

reason that it is at variance and in conflict with the

terms of the power of attorney signed, sealed and

delivered.

"Mr. Reagan—We resist the motion.

"The Court—Motion overruled.

"To which ruling defendant Whistler then and

there excepted and which exception was duly al-

lowed by the Court.''
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XII.

The Court erred in overruling the defendant's ob-

jection to the request of plaintiffs to offer further

evidence after the case had been closed and after it

had been adjourned to a future day simply for argu-

ment, and while the defendant Whistler was absent

from the court room, which offer, objection and ruling

were as follows, to wit:

''Mr. Reagan—We wish to offer some further

evidence in rebuttal and I ask permission to call

Mr. Watte to the witness stand.

"Mr. Rustgard—We object to any further testi-

mony being taken because all the evidence in this

case has been closed and this is the time it was set

for argument. Moreover, the defendant Whistler

is not in court but absent at this time, and I will

not be in a position to cross-examine any new wit-

nesses called to testify for the plaintiffs. I informed

Mr. Whistler that his presence was not needed as

no more evidence was to be taken and he is out on

the creeks looking after some of his interests.

"By the Court—The objection is overruled. It

was the defendant's duty to be here at all times.

Plaintiffs may introduce further evidence.

"To which ruling defendant Whistler then and

there excepted and which exception was then and

there duly allowed by the Court."
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XIII.

The Court erred in granting plaintiffs' motion to

strike from the records of this case all the evidence

pertaining to the expenses of defendant Whistler in-

curred in looking after, working and taking care of

and in any way had with reference to Wonder Creek

properties, to wit: No. 5 Wonder and No. 6 Bench

claims involved in this action; which motion and ruling

were as follows, to wit:

''Mr. Reagan—The plaintiffs now move that all

the evidence of the defendant as to the defendant

Whistler's expenses incurred in looking after, work-

ing or taking care or in any way had with reference

to the Wonder Creek properties, to wit: No. 5

Wonder and No. 6 Bench, the claims involved in

this action, be stricken from the records for the

reason that the same is not pleaded. The defend-

ant's answer does not set up any counter claim for

any expense connected with those properties.

"The Court—The motion is granted. The evi-

dence may be stricken out.

"To which ruling the defendant Whistler then

and there excepted, and which exception was duly

allowed by the Court."

XIV.

The Court erred in signing and issuing an order

dated the 8th day of October, 1907, requiring and

ordering the Alaska Banking and Safe Deposit Com-

pany to assay and melt the gold-dust deposited with it,

which order was in words and figures as follows, to wit:
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^'In the District Court in and for the District of Alaska,

2d Division.

"R. G. Macdonald, et al., vs. T. A. Whistler, et al.

"It appearing to the Court from the evidence in the

above cause that there is on deposit in the Alaska Bank

and Safe Deposit Company a quantity of gold-dust,

there deposited under the order of this Court, being

royalties from the Whistler Bench and No. 5 Wonder

Creek and the parties hereto consenting and desiring

that the same shall be assayed and melted by said bank,

it is now

''Ordered that said Alaska Banking and Safe Deposit

Company assay and melt said gold-dust, and render a

statement to the parties for the use of the Court, show-

ing the total amount of dust received, the assay value

thereof, the amount delivered to T. A. Whistler under

the order of this Court, the amount of the banks' charges

for assaying and melting, and the net proceeds thereof

after deducting the said expenses of the bank to be

deposited in said bank as cash, subject to the further

order of this Court, also said bank shall deliver to the

Court a statement of the total amounts had by T. A.

Whistler, through said bank on account of said royal-

ties, before as well as since the beginning of this suit.

"Done at Nome this 8th day of October, 1907.

"Alfred S. Moore,

"Judge;*
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XV.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

^^That at the time of said purchase and the ac-

ceptance of one-half thereof by Whistler, he,

Whistler, also agreed with Macdonald to acquire

other mining properties in the said Division and

District of Alaska and to oversee, prospect and

develop the same, in all of which Whistler and

Macdonald were to be equally interested, and Mac-
donald also agreed to furnish Whistler supplies,

equivalent, provisions and money, when needed to

help Whistler out in a general way, so that Whistler

would be able to attend to the mutual interests of

himself and Macdonald when not attending to his

(Whistler's) other business of photography, etc."

XVI.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

"That pursuant to their agreement from the time

thereof up to June i6th, 1903, Macdonald furnished

everything to Whistler which Whistler asked for,

and more than Whistler asked for, amounting in

value to over five hundred dollars ($500.00)."
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XVII.

The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling were as follows, to wit:

"That immediately thereupon defendant Whist-

ler moved that the said finding: That pursuant to

their agreement from the time thereof up to June

i6th, 1903, Macdonald furnished everything to

Whistler which Whistler asked for, and more than

Whistler asked for, amounting in value to over five

hundred dollars ($500.00), be made more specific

by setting out the specific and particular items

which the Court considers as entering into the

aggregate sum of $500 mentioned in said finding;

which motion was overruled and which ruling was

duly excepted to by defendant Whistler and which

exception was duly allowed by the Court."

XVIII.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

"That this arrangement was to continue until

Whistler and Macdonald 'made a little stake, or

had something to divide,' after which they were to

divide up and then remain together or separate as

they should agree."
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XIX.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

'^That up to the i6th of June, 1903, Whistler had

acquired by locations under the United States

mining laws, pursuant to this agreement, some eight

claims in his own name and one in Macdonald's

name in said District and Division, other than the

interest first purchased by Macdonald."

XX.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

^'That the plaintiff Macdonald and the defendant

Whistler formed about the end of the year 1900,

a mining copartnership, to do a mining business in

the Second Division of the District of Alaska, and

to continue at will, and that they were mining part-

ners from said time until June i6th, 1903."

XXI.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's
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objection to the same, which finding is as follows,

to wit:

''That they were each entitled during the con-

tinuance of said partnership to an undivided one-

half interest in all of the mining properties acquired

by Whistler in said District and Division, and of

the rents, issues and profits thereof, to wit: said nine

properties."

XXII.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

''That it was the duty of Whistler to so acquire

and protect the title to, and prospect and develop

to what extent he could the said properties for the

said partners in consideration of the contributions

made by Macdonald."

XXIII.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

"That in the fall of 1902, Whistler requested

Macdonald to dispose of an undivided one-fourth

interest in their said partnership properties for the

purpose of raising thereon the sum of eight hundred
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($8oo.oo) dollars with which to further develop

their said properties, for the purposes of their

partnership/'

XXIV.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

"That Macdonald agreed if possible to dispose

of a one-quarter undivided interest in said proper-

ties for the purpose of raising said sum for said

purpose."

XXV.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

"That subsequently Macdonald represented to

the plaintiff F. J. Carter the arrangement then ex-

isting between himself, Macdonald, and Whistler,

stating to Carter that Whistler was to look after the

properties then owned by himself and Whistler, and

to acquire other properties and to oversee, prospect

and develop the same for their joint benefit as part-

ners, and that if he. Carter, would contribute to

them the sum of $800.00, it would be used for the

purposes mentioned, and that Carter would be en-
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titled to a one-fourth interest in their enterprise as

well in the properties already acquired by the

partnership of Macdonald and Whistler as in what-

ever other mining properties Whistler thereafter

acquired in said District and Division during the

continuance of their agreement."

. XXVI.

The Court erred in approving and making the fol-

lowing finding of fact and overruling defendant's ob-

jection to the same, which finding is as follows,

to wit:

^'That Carter accepted this proposition and for-

warded to Macdonald for the use of the enterprise

one thousand dollars instead of eight hundred dol-

lars."

XXVII.

The Court erred in approving and making the fol-

lowing finding of fact and in overruling defendant's

objection to the same, which finding is as follows,

to wit:

''That on the i6th day of June, 1903, Macdonald

handed over to Whistler said sum of one thousand

dollars so paid by Carter and communicated to

Whistler the understanding had in regard thereto

between himself and Carter, to which Whistler

agreed and accepted the one thousand, and further

agreed with Macdonald that he and Macdonald
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should make Carter's interest in the enterprise an

equal third with them instead of one-fourth in view
of Carter's having paid in one thousand dollars

instead of eight hundred dollars, and this was com-
municated by Macdonald to Carter, who accepted

the same."

XXVIII.

The Court erred in overruling the defendant's

motion to make the following finding more specific,

which motion and ruling were as follows, to wit:

''That defendant Whistler then moved the Court

that said finding, to wit: That on the i6th day of

June, 1903, Macdonald handed over to Whistler

said sum of one thousand dollars so paid by Carter

and communicated to Whistler the understanding

had in regard thereto between himself and Carter,

to which Whistler agreed and accepted the one

thousand, and further agreed with Macdonald that

he and Macdonald should make Carter's interest in

the enterprise an equal third with them instead of

one-fourth in view of Carter's having paid in one

thousand instead of eight hundred dollars, and this

was communicated by Macdonald to Carter who
accepted the same; be made more specific by stating

how much, if any, of the one thousand dollars men-

tioned in said finding was paid to said Whistler in

cash or currency and how much, if any, was paid in

goods, wares and merchandise, which motion was

overruled by the Court and which ruling defendant

then and there excepted to, which exception was

duly allowed by the Court."
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XXIX.

The Court erred in making and allowing the follow-

ing finding and in overruling defendant's objection to

the same, which finding is as follows, to wit:

^'That during the said year of 1903 and the years

1904 and 1905, in addition to the $1000 paid in by

Carter, Macdonald furnished further supplies,

money and its equivalent to Whistler for the use of

the enterprise in the sum of $722.00."

XXX.

The Court erred in overruling defendant's motion

to make the following finding more specific, which

motion and ruling were as follows, to wit:

'^Defendant Whistler then moved the Court that

the said finding, to wit: That during the said year

of 1903 and the years 1904 and 1905, in addition to

the $1000 paid in by Carter, Macdonald furnished

further supplies, money and its equivalent to

Whistler for the use of the enterprise in the sum of

$722.00; be made more specific by specifying in

detail the various items which the Court takes into

consideration as constituting the various parts which

constitute in the aggregate the sum of $722 men-

tioned in said finding; which motion was overruled

by the Court, and to which ruling defendant

Whistler then and there excepted and which ex-

ception was duly allowed by the Court."
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XXXI.

The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objection

to the same, which finding is as follows, to wit:

"That in the early part of the year 1904 Whistler

acquired the legal title to a placer mining claim

situate on Wonder Creek in the Nome Mining Dis-

trict, 2nd Division, Alaska, known as claim No. 5

on Wonder Creek, and also an undivided one-half

interest in another placer mining claim known as

the First Tier Bench, Right Limit, on said Wonder
Creek, the latter also known as the Whistler Bench

Claim."

XXXII.

The Court erred in making and allowing the follow-

ing finding and in overruling defendant's objection to

the same, which finding is as follows, to wit:

"That the claim No. 5 Wonder Creek was ac-

quired by Whistler by the location thereof under

the United States mining laws, said location having

been made by himself and one Bayne, each having

an undivided one-half interest therein, that subse-

quently Whistler purchased Bayne's half interest

therein in consideration of $250 which he had paid

Bayne out of the one thousand dollars so paid in by

Carter, taking the half interest in No. 5 Wonder
Creek in lieu of an interest in another of Bayne's

properties, Bayne's title to which had been fore-

closed under a mortgage; and that he. Whistler,



35

acquired the one-half interest in the Whistler Bench
claim by reason of a location thereof under the

United States mining laws, made by him and an-

other, each owning an undivided one-half thereof."

XXXIII.

The Court erred in making and allowing the follow-

ing finding and in overruling defendant's objection to

the same, which finding is as follows, to wit:

^^That said Whistler has let leases upon said two

last mentioned claims and royalties have become
due from the lessees out of said leased properties to

the aggregate amount of $18,759.56, of which sum
said Whistler has received the sum of $6,083.06."

XXXIV.

The Court erred in overruling defendant's motion to

make the following finding more specific, which motion

and ruling were as follows, to wit:

''Defendant Whistler then moved the Court that

the said finding, to-wit: That said Whistler has

let leases upon said two last mentioned claims and

royalties have become due from the lessees out of

said leased properties to the aggregate amount of

$18,759.56, of which sum said Whistler has re-

ceived the sum of $6,083.06; be made more specific

by setting out in detail the various sums and items

which the Court finds constitute the aggregate sum
of $18,759.56 mentioned in said finding and the
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claims from which such sum came, and also that

said finding be made more specific by setting out

in detail the various items constituting the said sum
of $6,083.06 mentioned in said writing and the

claims from which the same has been derived;

which motion was then and there overruled by the

Court, and to which ruling the defendant Whistler

then and there excepted, and which exception was

duly allowed by the Court."

XXXV.

The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objection

to the same, which finding is as follows, to wit:

"That Whistler has disposed of some of the prop-

erties of the old partnership of Whistler and Mac-
donald hereinbefore found by a contract of sale to

the Dahl Creek Mining & Trading Co. without

the knowledge of either of the plaintiffs."

XXXVI.

The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objection

to the same, which finding is as follows, to wit:

"That said leased properties became productive

in 1906."
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XXXVII.

The Court erred in making and allowing the fol-

lowing finding and in overruling defendant's objection

to the same, which finding is as follows, to wit:

"That the allegations of the plaintiffs' complaint

as amended are true, and that the allegations of

the defendant Whistler's answer are untrue, except

the allegations in said answer wherein it is admitted

that plaintiffs and defendant Whistler are mining

partners."

XXXVIII.

The Court erred in making and filing the following

conclusion of law and in overruling defendant's objec-

tion to the same, which conclusion is as follows, to wit:

"That the plaintiffs Macdonald and Carter and

the defendant Whistler, on the i6th of June, 1903,

formed and entered into a mining partnership, said

mining partnership to continue at will, and that

ever since they have been and now are mining

partners."

XXXIX.

The Court erred in making and filing the following

conclusion of law and in overruling defendant's objec-

tion to the same, which conclusion is as follows, to wit:

"That it was the duty of Carter to, and he did,

furnish to the partnership the sum of $1,000; that
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it was the duty of Macdonald to furnish materials,

provisions, supplies and money as needed by Whis-

tler for the use of the partnership, and that he did

furnish all that was demanded by Whistler and

more, to wit, amounting in the aggregate of

$722.00; that it was the duty of Whistler to over-

see, prospect and develop the properties of the part-

nership held at its inception in June, 1903, and to

contribute what other mining properties he ac-

quired in the Second Division, District of Alaska,

during the partnership to said partnership, and to

oversee, prospect and develop the same."

XL.

The Court erred in making and filing the following

conclusion of law and in overruling defendant's objec-

tion to the same, which conclusion is as follows, to wit:

*'That the assets of the partnership consist of the

old partnership property of Whistler and Macdon-

ald and such other properties as Whistler may have

acquired during the present partnership."

XLI.

The Court erred in making and filing the following

conclusion of law and in overruling defendant's objec-

tion to the same, which conclusion is as follows, to wit:

''That Whistler acquired by location and pur-

chase out of the partnership assets the two proper-

ties, No. 5, Wonder Creek, and the Whistler Bench
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on Wonder Creek in the Second Division, District

of Alaska, during the continuance of the partner-

ship."

XLII.

The Court erred in making and filing the following

conclusion of law and in overruling defendant's objec-

tion to the same, which conclusion is as follows, to wit:

"That the partnership property includes the same

claims, No. 5, Wonder Creek, and the one-half un-

divided interest in the Whistler Bench aforesaid."

XLIII.

The Court erred in making and filing the following

conclusion of law and in overruling defendant's objec-

tion to the same, which conclusion is as follows, to wit:

"That each partner is entitled to an undivided

one-third of the partnership property, as well as

one-third of the rents, issues and profits thereof;

that out of the royalties already earned, to wit, the

sum of $18,759.56, Macdonald and Carter are en-

titled to the sum of $6,253.19; that Whistler has al-

ready received the sum of $6,083.06 out of paid

royalties, and is entitled to receive the further sum

of $170.13 therefrom."
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XLIV.

The Court erred in making and filing the following

conclusion of law and in overruling defendant's objec-

tion to the same, which conclusion is as follows, to wit:

'That said Whistler holds the legal title to said

claims No. 5 Wonder Creek and the undivided one-

half of said Whistler Bench as trustee for the use

and benefit of said plaintiffs to the extent of two-

thirds of the estate by said Whistler held therein, to

each of said plaintiffs the one-third of the estate so

held by Whistler therein, and plaintiffs are entitled

to a decree of this Court directing said Whistler

to make proper conveyances thereof for one-third

of the interests now held by said Whistler in said

claims to each of said plaintiffs, and perpetually

enjoining the defendant laymen Anderson, Johnson,

Johnson, Nas, Borscheim and Stolsmark holding

leases of said claims from paying over at any time

in gold-dust or the value thereof in money any of

the royalties reserved by their leases to be paid by

them to said Whistler beyond the one-third to him

lawfully belonging as of the three equal joint owners

of said interests now held by said Whistler, either to

the said Whistler or to anyone as his attorney or

agent, or from paying him or his agent or attorney

out of the aggregate royalties now held in bank any

sum to exceed the sum of $170.18 still due said

Whistler as the balance of his share of said royalties

still unpaid."
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XLV.

The Court erred in denying defendant's request as

follows, to wit:

"Defendant Whistler then requested the Court to

make a finding of facts specifying the amount ex-

pended by the defendant Whistler on or for the

benefit of the nine claims owned in common by said

plaintiffs and the said Whistler since June, 1903,

which request was then and there denied by the

Court, to which ruling defendant Whistler then and

there excepted and which exception was duly al-

lowed by the Court."

XLVI.

The Court erred in refusing defendants' request as

follows, to wit:

''That thereupon defendant Whistler requested

the Court to make a specific finding of fact as to

the amount of assessment work performed by said

defendant Whistler on the properties held in com-

mon by said plaintiffs and said Whistler since June,

1903, which request was then and there refused and

denied by the Court, and to which ruling defend-

ant Whistler then and there excepted, and which

exception was duly allowed by the Court."
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XLVII.

The Court erred in refusing defendant's request as

follows, to wit:

"And thereupon defendant Whistler requested

the Court to make a specific finding of fact that he,

the said Whistler, expended upon the nine claims

owned in common by himself and plaintiffs during

the year 1903 the sum of $1259.50 in labor, improve-

ment and developing work, which request was re-

fused and denied by the Court and to which ruling

the defendant Whistler then and there excepted,

and which exception was duly allowed by the

Court."

XLVIII.

The Court erred in refusing defendant's request as

follows, to wit:

"That thereupon defendant Whistler requested

the Court to make a specific finding of fact that

said defendant Whistler during the year 1904 ex-

pended in labor and improvements upon the nine

claims owned by him and the said plaintiffs in com-

mon, the sum of $1371.50, which request was then

and there denied and refused by the Court, and to

which ruling defendant Whistler then and there

excepted, and which exception was duly allowed

by the Court."
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The Court erred in refusing defendant's request as

follows, to wit:

*'That thereupon defendant Whistler requested

the Court to find as a fact that he, the said Whistler,

expended during the year of 1905, upon the claims

owned in common by him and the said plaintiffs for

the benefit of said claims the sum of $500, which

request was then and there refused and denied by

the Court, to which ruling defendant Whistler then

and there excepted, and which exception was duly

allowed by the Court."

L.

The Court erred in refusing defendant's request as

follows, to wit:

"That thereupon defendant Whistler requested

the Court to find as a fact, that he, the said Whistler,

expended upon the claims in dispute, to wit: No. 5

Below on Wonder and Whistler Bench the sum of

$4000 in looking after the workings of said claims

and protecting the interest held in his name in the

same during the year 1906 and '7, which request was
then and there denied and refused by the Court, to

which ruling the defendant Whistler then and there

excepted and which exception was duly allowed by

the Court."
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LI.

The Court erred in refusing defendant's request as

follows, to wit:

^'Thereupon defendant Whistler requested the

Court to make a finding of fact, specifying the

amount expended or incurred by said Whistler in

protecting and looking after the interest in the said

claims on Wonder Creek, to wit: No. 5 Below on*

Wonder and Whistler Bench so called, held in his

name, during the year 1906 and '7, which request

was then and there denied and refused by the Court,

and to which ruling the defendant Whistler then

and there excepted, and which exception was duly

allowed by the Court.''

LII.

The Court erred in making and filing the following

decree and in overruling defendant's objection to same,

to wit

:

"That the plaintiffs, R. G. Macdonald and F. J.

Carter and the defendant, T. A. Whistler, in the

month of June, 1903, formed and entered into a

mining co-partnership, terminable at will, for the

purpose of doing a mining business, and acquiring

mining properties in the Second Division, District

of Alaska, and ever since said time have been and

now are mining partners."
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LIII.

The Court erred in making and filing the following

decree and in overruling defendant's objection to same,

to wit:

^'That ever since the acquisition of the legal title

thereof in the year 1904 by defendant T. A.

Whistler, he has held said legal title to that cer-

tain placer mining claim known as No. 5 Wonder
Creek and also the undivided one-half interest in

that certain other placer mining claim known as

First Tier Bench, Right Limit, Wonder Creek, also

known as the Whistler Bench, both situated in the

Cape Nome Mining District, 2nd Division, District

of Alaska, as trustee for the use and benefit of the

said partnership and of said plaintififs for the use

and benefit of the said plaintififs to the extent of two-

thirds of the estate held by the said Whistler therein,

to each of said plaintififs the one-third of the estate

so held by the said Whistler therein; and the said

plaintififs R. G. Macdonald and F. J. Carter be-

came at the time of the location and purchase of

said interests by said Whistler, equitable owners

with and cotenants of said Whistler therein."

LIV.

The Court erred in making and filing the following

decree and in overruling defendant's objection to same,

to wit:

''That said Whistler located said claims during

the continuance of the said partnership, and made



46

the purchase of the one-half interest in claim No. 5

Wonder Creek during the continuance of said part-

nership and paid for the same with the partner-

ship moneys.''

LV.

The Court erred in making and filing the following

decree and in overruling defendant's objection to same,

to wit:

^'It is further ordered and decreed that the said

defendant T. A. Whistler, within thirty (30) days

from the date hereof make, execute and deliver to

each of said plaintiffs, R. G. Macdonald and F. J.

Carter, a good and sufficient deed or conveyance

fully conveying to each of said plaintiffs the whole

undivided one-third interest in and to said placer

mining claim known as No. 5 Wonder Creek, and

the whole undivided one-sixth interest in said placer

mining claim known as First Tier Bench, Right

Limit, Wonder Creek, otherwise known as the

Whistler Bench claim, situate in the Cape Nome
Mining & Recording District, 2nd Division, Dis-

trict of Alaska, being the same properties litigated

about herein, and in default thereof by the said

Whistler, the said conveyances shall be made, exe-

cuted and delivered to the said plaintiffs by a com-

missioner to be after the expiration of said thirty

days appointed by this Court for the purpose of

making, executing and delivering said conveyances,

and the same when so made by said commissioner

to have the same force and efifect as if made, execut-
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ed and delivered by the said T. A. Whistler, and

that until such conveyances are made, executed and

delivered, either by the said defendant T. A.

Whistler, or by such commissioner as may be ap-

pointed by the Court in accordance herewith, this

decree shall stand in lieu of said conveyances and

with the same force and effect of said conveyances."

LVI.

The Court erred in making and filing the following

decree and in overruling defendant's objection to same,

to wit:

^^It is further adjudged that the total net amount

of the output of said properties No. 5 Wonder
Creek and Whistler Bench, is the sum of $18,759.34;

that the defendant. Whistler, has already had and

received thereof the sum of $6,083.06; that the

plaintiffs, R. G. Macdonald and F. J. Carter, are

each entitled to receive the sum of $6,253.19, and

the defendant. Whistler, the further sum of $170.13

thereof; that the said plaintiffs, R. G. Macdonald

and F. J. Carter, do each have judgment for the

sum of $6,253.19 against the said partnership and

the defendant, T. A. Whistler, and the said Alaska

Banking & Safe Deposit Company, the depositary

heretofore appointed by this Court by its order

herein, is directed to pay out of the moneys still held

by said depositary herein, to wit: out of the sum of

$12,676.51 to the said plaintiffs, R. G. Macdonald

and F. J. Carter, each the sum of $6,253.19, and to
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the defendant, T. A. Whistler, the sum of $170.13, or

any part thereof which may remain after the pay-

ment of the costs herein as hereinafter provided."

LVII.

The Court erred in making and filing the following

decree and in overruling defendant's objection to same,

to wit:

"It is further decreed that the defendant laymen

or lessees, Andy Anderson, A. B. Brown, Fred

Johnson, Edwin Johnson, Edward Johnson, Olaf

Nas, Louis Borshiem and John Stolsmark, and each

of them, and their and each of their agents, attor-

neys and persons acting in privity with them, be

and each of them is perpetually enjoined from pay-

ing over to said defendant, T. A. Whistler, his

agents or attorneys or persons acting in privity with

him, any gold-dust or the value thereof in money
or otherwise any of the royalties reserved by their

leases to be paid by them to the said Whistler be-

yond the one-third thereof to him lawfully belong-

ing as one of the equal joint owners of said proper-

ties No. 5 Wonder Creek placer mining claim and

the undivided one-half of the Whistler Bench placer

mining claim, situate in the Cape Nome Mining

District, 2nd Division, Alaska."

LVIII.

The Court erred in entering judgment herein in

favor of plaintiffs and against the defendants.
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ARGUMENT.

The questions which this Court will be asked to de-

termine are these:

1. Was there a partnership agreement, and if §o,

what was its scope and extent?

2. Was it a binding and valid contract and if so,

was it a fair and equitable one that a court of equity

will enforce?

Though there is violent conflict between the parties

as to certain facts, it will not become necessary for the

Court on this appeal to consider more than the evidence

of appellees together with the uncontradicted part of

the evidence of appellant. That alone should dispose

of this cause in favor of the latter, and we shall proceed

with this discussion on that theory.

I.

macdonald's testimony.

Macdonald is one of the appellees and the main wit-

ness for his side. He is the only party who carried

on the dealings with Whistler and on his testimony

alone must appellees rely to make a case. Their other

evidence is of value only for the purpose of corroborat-

ing Macdonald. If the latter's testimony fails the cor-

roborative evidence fails with it.
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(A) The Mary's Gulch Deal.

After explaining that he met Whistler in Nome in

1900 and took the latter out with him to Seattle on the

"Centennial" that fall, Macdonald tells about the pur-

chase of an interest in the claim on Mary's Gulch from

Cunningham as follows:

"Before he (Whistler) left for San Francisco he

introduced me to this man Cunningham. Cun-

ningham was a passenger with him when he made
the trip from Nome to Seattle; in November, 1900,

I met him in Seattle with Capt. Whistler who in-

troduced me to him. While in Seattle Capt.

Whistler was very familiar with Mr. Cunningham.

He was negotiating a sale of his interests in some

mining claims . . . and so I concluded that

as it was not much to go in that I would go into the

matter, and I said to Capt. Whistler 'I will take

that third provided you accept one-half of it and

remain in Nome next year and look after our mutual

interests.' He agreed and he was glad indeed to ac-

cept the proposition" (Tr., 54).

On cross-examination Macdonald told this story in

the following language:

"Mr. Whistler went out with me from Nome to

Seattle on the last trip of the Centennial in 1900.

I arranged with the owners of the boat to let him

go free of charge. Mr. Cunningham was on board.

Whistler introduced him to me. At that time we
discussed the property on Mary's Gulch. After we
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landed in Seattle we talked about a purchase of the

property. Cunnineham took sick. Whistler had

the Mary's Gulch for sale and mentioned it to me.

. . . At that time I considered it a very good

bargain according to what w^as told me. Cunning-

ham claimed it was a very good piece of property;

could find gold anywhere on it. He certainly said

it was rich; certainly thought it was worth having

and Whistler talked the same way" (Tr., 68).

Witness explains that they made arrangements then

and there to commence working the ground in the

spring of 1901. Cunningham was also to go to Nome
and help operate the claim. As a working outfit Mac-

donald furnished two tents, one stove, oil for the stove

and $30.00 worth of groceries, the whole outfit costing

some $80.00 besides freight, which was, so Macdonald

says, worth $60.00 and which he secured free from his

company.

Then follow these questions and answers:

'^Q. That was your contribution towards work-

ing that claim that year?

^'A. Towards Capt. Whistler going on the

ground.

'^Q. You furnished this outfit as your part of

the expense of opening up the claim?

''A. Yes" (Tr., 69).

We shall show later that some sluice lumber which

Macdonald erroneously says he sent up in 1902 was
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sent in 1901 and was a part of the outfit for the Mary's

Gulch claim.

It will be seen from the foregoing that Macdonald

thought he got full value for his money when he in-

vested in this property and that he did not pay out this

money in consideration of becoming a general partner

with Whistler in all the latter should afterwards ac-

quire.

It must be very clear from the above that the pur-

chase of the Mary's Gulch claim was a separate and

distinct transaction by itself, and that the outfit sent up

to Nome in 1901 to work this ground was intended not

as a general partnership asset; but as Macdonald's con-

tribution towards opening up and working the Cun-

ningham claim,—as an offset against Whistler's ser-

vices in connection with this one claim.

That this claim was the one property held in mind

by both parties in 1901 is shown by the following ques-

tion and answer on direct examination:

^^Q. Did he (Whistler) say why he was pleased

to accept?

"A. He said now he was in shape to return.
''/

have a piece of ground that I will have a perfect

right to go on and prospect^ '^ (Tr., 54).

And here is the one consideration oflfered to and ac-

cepted by Whistler for staying in Nome the next year:

"I said to Captain Whistler ^I will take that third

provided you accept one-half of it and remain in
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Nome next year and look after our mutual interests.'

He agreed and he was glad indeed to accept the

proposition" (Tr., 54).

The mutual interests referred to are their interests

in the Mary's Gulch claim, for neither of them had

any other interests in Alaska at the time. Whistler tes-

tified he did not own a foot of ground in the country

at the time.

By virtue of this agreement to give appellant this

one-sixth interest in the Mary's Gulch claim, Mac-

donald now claims to be entitled to one-half interest

in all that Whistler acquired in Nome subsequently.

It turned out that this claim was a delusion. Cun-

ningham did not come to Nome again and Whistler

could not find the claim; but staked another one on the

Right Fork of Mary's Gulch the same year and in

which he gave Macdonald a one-half interest in 1902

(Tr., 119, 237).

(i) It should be remembered at this time, that

Macdonald's agreement to give Whistler a one-half of

his own interest in this claim is within the statute of

frauds and void as not being in writing, for a mining

claim is real property.

Sec. 1044 Subsc. 7 Civil Code of Alaska;

Melton vs. Lambard, 51 Calif., 258;

Reagan vs. McKibben, 76 N. W., 943 ;

Belk vs. Meagher, 104 U. S., 279.
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(2) And what is of more importance—Macdon-

ald never did carry out this part of his agreement, and

never did convey any interest in this property to Whis-

tler.

(3) Nor does the complaint allege that Macdon-

ald's agreement to convey to Whistler an interest in the

Mary's Gulch claim was a consideration for any prom-

ise on the part of the latter to '^acquire" any other

properties for the two of them, or to do anything else

for Macdonald save to look after the workings of that

one claim.

(4) Nor do the findings aver that Macdonald's

promise to Whistler with reference to this claim formed

the consideration for any promise from Whistler ex-

cept his agreement to look after that one claim.

(B) The General Partnership,

After Macdonald had told all about the deal with

Cunningham and Whistler concerning the Mary's

Gulch claim the witness testified as follows under direct

examination of his own counsel, and we beg to have it

noted that every answer is suggested by the questioner,

and the story is not told but dragged out from the wit-

ness:

''Q. Was there anything then said about get-

ting other properties up there?

"A. Yes, he said he would be up here and he
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intended to remain here and that he would make it

his business to acquire properties in which I was

to own half of them all" (Tr., 54).

This then was Whistler's agreement according to

Macdonald's story.

Whistler was to '^acquire properties" and upon that

statement Macdonald has been made to believe that he

had a right to one-half of all that Whistler might se-

cure in any way whatever, whether by location, pur-

chase or gift, for both the word ''property" and the

word ''acquire" are broad terms.

But this answer did not have the ring of self-assur-

ance, and so counsel undertakes to strengthen it up in

the following manner:

"Q. Go ahead and state all that happened in

regard to that matter, in regard to leaving Mr.

Whistler up here to look after your mining inter-

ests and acquiring others. What was said in regard

to what you were to do, if any?" (Tr., 55).

Counsel knew very well that witness had never said

that he was to "leave Whistler here to look after our

mining interests and acquire others," but it was what he

was laboring hard to have him swear to.

The answer came timidly:

"A. Well, after Capt. Whistler had brought

Cunningham up and we had talked business, when
I agreed to make the purchase of the one-third in-

terest Capt. Whistler agreed to accept one-half of



56

that one-third and to come up here and look after

our interests mutually, I owning share and share

with him.''

It became evident that witness could not make a

case alone, so counsel undertakes again to fill in the

weak places and leads off with the following question:

"Q. Now, Mr. Macdonald, you have already

testified that Mr. Whistler was to obtain other

properties up here in which you were to be mutually

interested, now what were you to do?" (Tr., 55).

There had been no such testimony; but the answer

came:

"A. I was to provide supplies and moneys as

were needed along, money when needed and sup-

plies to help out in a general way.

'^Q. To what extent?

"A. To the extent that he would be able to re-

main in here and attend to our mutual interests.

^^Q. Was it decided how much he was to get,

if anything—how much in the way of supplies?

"A. Well, sufficient for maintenance.

^'Q. Well, was anything told you about how
much he needed, or were you to decide how much
he should have?

^'A. He never told me how much he needed, I

used to judge how much to send, except money.

"Q. Did he ever ask you for anything in the

way of supplies . . . you failed to furnish

him?
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"A. He did not, I brought him everything he

ever asked for, and more too.

'^Q. Now for how long was this arrangement

that you have just stated, to continue?

''A. Until we should acquire sufficient money

to divide up and have something; until we made a

stake in fact'' (Tr., 55-6).

This is absolutely all there is in these records bearing

on the contract between the parties. Can the Court say

from this testimony that there was a contract between

the parties binding one to do any specific act for the

other? If so, what did each bind himself to do?

The following answer of Macdonald is the one relied

upon by counsel, to show the duties of Whistler there-

under:

"Yes, he said that he would be up here and he

intended to remain here and that he would make it

his business to acquire properties in which I was

to own half of them all" (Tr., 54).

What obligations, if any, did such remark on the part

of Whistler impose upon him?

To '^acquire properties," so it is urged, was Whistler's

duty. This does not relate to mining claims alone, but

includes everything of value. If under this "agree-

ment" Macdonald is entitled to anything at all he is

entitled to one-half of every dollar in money or prop-

erty which Whistler in any way got hold of until June

i6th, 1903, and thereafter appellees would be, on the
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same theory, entitled to two-thirds of all of what

Whistler might acquire by his own labor or the gift of

his friends or by inheritance.

At this stage of the discussion it may be well to call

to mind the elementary principle that it is not for the

courts to make contracts for the parties. All the court

can do is to determine whether there was a contract, and,

if so, what the terms of that contract were, and in ascer-

taining these terms the court can not deal in conjectures

or surmises. If the understanding between the parties

was so vague and uncertain as to leave it undetermined

in their own minds or in the minds of either of them

what the duty of each to the other was, then there was

no meeting of minds and no contract, and the court will

not make one for them, but will leave the parties where

they had placed themselves.

Says the Supreme Court of Missouri in the case of

Rogers vs. Wolfe, 104 Mo., i, 14 S. W., 805:

*^By well established rules of equity laid down by

Judge Story, and which have frequently received

the sanction and approval of this Court, 'it is not

only indispensable that the acts done should be clear

and definite, and referable exclusively to the con-

tract, but that the contract should also be estab-

lished by competent proofs to be clear, definite and

unequivocal in its terms. If the terms are uncer-

tain or ambiguous or not made out by satisfactory

proofs, a specific performance will not (as indeed,

upon principle it should not) be decreed. The

reason would seem obvious enough, for a court of
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equity ought not to act upon conjecture, and one of

the most important objects of the statute (of frauds)

was to prevent the introduction of loose and inde-

terminate proof of avhat ought to be established by

solemn written contracts.' Seq. Jurispr., Sec. 764;

Berry vs. Hartzell, 91 Mo., 132 (3 S. W., 582) ;

Sitton vs. Shipp, 65 Mo., 997; Paris vs. Haley, 61

Mo., 453 ; Underwood vs. Underwood, 48 Mo., 527.

'There must be satisfactory proof not merely of some

agreement, leading to acts of part performance in

pursuance of which they are done, but sufficient to

establish the particular agreement alleged. The
proof of this point must be satisfactory. Sitton vs.

Shipp, supra. And this proof of the agreement

should be 'of so clear and forcible a nature as to

leave no room for reasonable doubt in the mind of

the chancellor hearing the cause.' Railroad vs. Mc-
Carty,()j Mo., 214 (11 S. W., 52). And there must

be like proof that the acts performed refer to and

result from that agreement and are such as would

not have been done 'unless on account of that very

agreement, and with a direct view to its perform-

ance.' 'There must be no equivocation or uncer-

tainty in the case.'
"

What were Macdonald's duties under this "con-

tract"? "To provide supplies and moneys as were

needed along, money when needed and supplies to help

out in a general way."

It doubtless occurred to counsel that this was too

vague and indefinite to predicate any rights of action

upon, and so he immediately proceeds to cross-examine
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his own witness as to the extent and amount of such

supply, but nothing satisfactory was elicited. The more

witness talked the more hazy became his alleged du-

ties.

Appellees can not well contend that the agreement

was that Macdonald was to keep Whistler so well sup-

plied with the necessities of life that the latter would

not have to devote any of his time in the North to the

support of himself and family; for if that were the

agreement appellees do not come into court with clean

hands, as they have singularly failed to fulfill their

part of the bargain. It is conceded that they have stood

by and seen Whistler labor early and late, winter and

summer to support himself and family under the belief

on his part that no one owed him any support.

Macdonald was in the country and saw how he

labored and Whistler's letters kept them both posted

about his sufferings, struggles and labors for himself,

and his family, and he complained bitterly of the dis-

advantage he was under by reason of having to devote

most of his time to his own and his family's support.

Is it possible to believe that Whistler would, situated

as he was, have failed or neglected to issue his peremp-

tory demand for the necessities if he had supposed or

understood he in law had the right to any? Would he

have slaved as he did for a living had he supposed

Macdonald owed him one? Would he not have remon-

strated with appellees for their failure to comply with

their agreement if he had known that two-thirds of
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everything he did earn or acquire would redound to

their benefit?

To pursue this theory of the '^contract'' any further

is unnecessary, for upon the trial when appellant of-

fered to show the cost of living in Nome during the

years in question, with a view of showing that appellees

were in default, their counsel objected to the evidence

as irrelevant and immaterial, because as Mr. Reagan

argued

:

^'He {Macdonald) testified that he was to furnish

whatever Whistler asked for. The testimony is that

such supplies as Whistler asked for he gave him,

that he {Whistler) was to go to Kougarok and

wherever he could and acquire property. But such

assistance as he asked for Macdonald furnished him.

That is what the plaintiff {Macdonald) stated. He
never said that he ever agreed to keep Whistler go-

ing" (Tr., 135).

This objection was sustained on the theory thus ad-

vanced by counsel for appellees and that should dis-

pose of this feature of the case. Appellees are estopped

at this time to try their case on any other theory as to

the duties of the respective parties.

It will be seen therefore that appellees' view of their

duties under this '^contract'' was to supply ''all that

Whistler might ask for."

It would appear at first that for a man like Mac-

donald, who worked for $75.00 per month, it would be
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somewhat hazardous to bind himself to furnish to

Whistler all the latter should ask for during his stay-

in Alaska and until he had made a strike, and it is safe

to guess that such interpretation of the relations of the

parties was never thought of until the question of how

to get a two-thirds interest in a $100,000 property for

nothing arose.

It is, however, the most reasonable position which

appellees can take under the circumstances of this case.

But even this position becomes untenable, for it clearly

appears that Whistler did not understand that appellees

owed him any such duty and it further appears that

appellees well knew that Whistler did not think he

had any such rights, and they stood by and took ad-

vantage of this ignorance on the part of appellant.

(C) The Practical Interpretation of the Contract.

The actions of both parties show that neither put the

interpretation upon their relations which appellees now

contend for.

Macdonald testified on direct examination:

^^Q. Was anything told you how much he

needed, or were you to decide how much he should

have?

'^A. He never told me how much he needed, I

used to judge how much to send^' (Tr., 55).

And again:

*' (About the year 1902) Whistler told me that we
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could not get along without a working partner and

gave me a power of attorney to try to sell some-

thing, to sell part of our interests to raise money,

say $800 in Seattle" (Tr., 57).

This was clearly a demand by Whistler for money

to help him in his work in Alaska. If Macdonald owed

him this money why did he not pay it?

At the cross-examination of Whistler on this point

the following appears:

*'Q. (by Reagan) You wanted Macdonald to

raise this $1000 because you needed the money,

didn't you?

^^A. I wanted him to in a way.
''Q. Didn't you execute these papers (deed and

power of attorney to Macdonald) for that pur-

pose?

"A. Well, we talked the matter over . . .

''Q. That you needed the money?

''A. Well, yes I did, yes.

''Q.
. . . You needed the money and had no

way to raise it except on these properties?

^'A. Yes.

^^Q. Well, why don't you say so. It is a fact"

(Tr., 166).

This cross examination by attorney for appellees

shows they knew Whistler needed the money and that

they failed to furnish it, and that they knew Whistler

did not know they owed him this money under the

alleged contract.
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Counsel argued that Whistler did not demand the

money of Macdonald; but that circumstance proves

that Whistler did not know Macdonald owed it to him.

Pursuant to this request Macdonald sold part of

Whistler's property to raise the money for prospecting

their mutual claims. If it was Macdonald's duty under

his contract to furnish Whistler this money he has him-

self violated his own agreement and he is in no position

to ask anything in a court of equity on the strength

of such agreement.

The same fall that Macdonald received the deed to

one-half interest in the nine claims and a power of

attorney to raise money, Macdonald assisted Whistler

to get credit with the Northwestern Commercial Com-

pany at Nome for some $50 or $75 worth of goods.

W. J. Rogers, manager of this company, and wit-

ness for appellees, testified:

"I know that Macdonald extended credit through

our company to Mr. Whistler in the year 1902 or

subsequent. He told me I could let Whistler have

goods to the amount of fifty or seventy-five dollars

during the winter of 1902 and '3, and that he him-

self would pay the bill in case it was not settled

otherwise" (Tr., 109-110).

On cross-examination the same witness testified that

Whistler himself paid these bills (Tr., 113).

The question must, therefore, again be asked : Why
did Whistler ask Macdonald for help to get credit if

the latter owed the former the provisions and necessi-
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ties in question? If Macdonald truly thought he owed

Whistler these goods why did he not furnish them or

furnish Whistler the money with which to buy them?

Why did he only help to get a credit for Whistler in-

stead of getting the goods for Whistler on his own

credit?

It is clear that Macdonald was either not under any

contract to help Whistler, or else he has acted in very

bad faith towards the appellant, for it is very evident

that Macdonald at all times knew that Whistler was

ignorant of his right to call on the former for assist-

ance.

Macdonald testified further:

'^In 1905 he (Whistler) gave me $10.00 to buy

a case of eggs. The eggs cost me $22.50 in Seattle"

(Tr., 77).

This, he asserts, is evidence that he did more than

he was asked to do. And so it is. But why did he take

the $10.00 if Whistler had a right to demand the eggs

without giving up the money?

"Q. (by Reagan) What about that gun?

*'A. (by Macdonald) Oh, yes, I got him a shot

gun and some shells. But he paid me for that" (Tr.,

62).

This gun was brought pursuant to a request from

Whistler who wrote from the Kougarok that he needed

a gun to get his meat w^ith while prospecting, for ptar-
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migans were both numerous and unsophisticated

(Plaintiffs' Exhibit B, Tr., 221).

In his letter (Plaintiffs' Ex. C, Tr., 225) Whistler

asked Macdonald as a favor to bring some boxes of

household goods, etc., left at Victoria; and concluded:

''I know this is asking a great favor; but," etc.

This does not sound as though he knew his entire

time and labor belonged to Macdonald.

Upon the evidence so far discussed the Court made

the following finding:

''That at the time of said purchase and the accept-

ance of one-half thereof by Whistler, he (Whistler)

also agreed with Macdonald to acquire other mining

properties in the said division and district of Alaska

and to oversee, prospect and develop the same, in

all of which Whistler and Macdonald were to be

equally interested; and Macdonald also agreed to

furnish Whistler supplies, equipment, provisions

and money when needed to help Whistler out in a

general way so that Whistler would be able to attend

to the mutual interests of himself and Macdonald

when not attending to his (Whistler's) other busi-

ness of photography, etc." (Tr., 39).

This finding is utterly unsupported by the evidence,

is in violent conflict with the position of appellees as

announced by their attorney in objecting to offer of

evidence by appellant as to cost of living in Nome, as

heretofore shown.

This finding comprises the contract as finally hit
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upon by counsel in his search for a firm foundation to

stand on; but even at that is in conflict with the other

findings on the same subject.

According to this finding it was Whistler's duty to

"acquire mining properties and to oversee, prospect and

develop the same," and Macdonald's duty was to fur-

nish Whistler with money and supplies when by his

own exertions, labor or other means he was unable to

do so himself.

This surely is hard on Whistler. Is it possible that

he at any time knowingly entered into any such bar-

gain? And this was to last till he had made a strike!

A galley-slave would have a sinecure compared with

this position.

In the language of Judge Wickersham in the case of

Marks vs. Gates, 2 Alaska, 519, it may be justly re-

marked:

"Why a sane or sober man should sign it, or a

fair-minded man should ask a court of equity to

enforce it under such circumstances, is not clear to

the Court."

But Macdonald has even on this hard theory of the

case put himself out of court. For Whistler was not

able to keep up the work on the properties and lost

several of them by reason thereof. In 1901; Whistler

wrote both Macdonald and Carter that he was so crip-

pled up with rheumatism that he could not do the assess-

ment work on the Kougarok claims; but Macdonald
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did not come to the rescue and save the claims by send-

ing money to have the work done. Of the seven claims

in that country three were lost and three restaked by

Whistler on New Years, 1906.

Nor did Macdonald live up to this agreement when

in 1902 he sold an interest in their mutual claims to

raise funds to prospect with.

Macdonald knew then that Whistler was unable to

do this prospecting. If the Court's finding is true,

that it was Macdonald's duty to furnish the funds when

Whistler was unable to earn enough by his own labor to

do it alone, then Macdonald is in default and has no

standing in a court of equity.

On this particular point only one finding could be

suggested as at all supported by any evidence, and it

is this:

^'Whistler agreed to devote all his attention and

energy to the acquisition of property, and to pros-

pect, develop and maintain title to all mining claims

he might so acquire, and in return for which Mac-
donald agreed to help him out with moneys and

provision when he felt like it."

This particular contract was by another finding of

the Court put in the following language:

''That is was the duty of Whistler to so acquire

and protect the title to and prospect and develop to

what extent he could the said properties for the said

partners in consideration of the contributions made
by Macdonald" (Tr., 40).
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There is absolutely no evidence to support this find-

ing, and the court is not authorized to indulge in conjec-

tures when deciding a lawsuit.

It will also be observed that the last finding quoted

is in conflict with the former one above set out. In

fact of the six or seven findings which attempt to define

the duties of appellees no two agree and neither one of

them nor all of them collectively will support a decree.

Not only do the findings conflict with each other, and

with the evidence, but they vary from and even con-

tradict the sworn allegations of the complaint.

Paragraph 2 of the complaint avers that all three

parties were to '^acquire" mining properties in which

all were to be equally interested. It is alleged at least

by inference, that to induce Whistler to agree to give up

two-thirds in all he should ^'acquire" they agreed to

give him one-third in all that either of them should

acquire. Of course they neither acquired or attempted

to acquire anything.

They allege farther that the relations which the three

sustained to each other constituted a ^'mining partner-

ship." We shall show later that this precludes the

idea of a prospecting partnership for the latter is an

ordinary partnership, while a "mining partnership"

has a special definite meaning in law and applies only

to the working and operation of mines by co-tenants and

does not apply to the exploration of the public domain

in search of minerals.

It will be seen already and it will be shown more
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clearly later, that in his work as a prospector, and ex-

plorer of the public domain, and as a discoverer of

claims, Whistler operated entirely outside the scope of

the partnership pleaded, and that for that reason ap-

pellees had no interest in the Wonder Creek properties.

(D) Duration of the Partnership.

In addition to the two foregoing findings quoted the

Court further found as a conclusion of law:

"That plaintiff Macdonald and defendant

Whistler formed about the end of the year 1900 a

mining copartnership, to do a mining business in

the Second Division of the District of Alaska, and

to continue at will, and that they were mining part-

ners from said time until June i6th, 1908'' (Tr.,

40).

The only evidence in the case bearing on the duration

of the alleged partnership is the following from the

direct examination of Macdonald:

"Q. Now, for how long was this arrangement

that you have just stated to continue?

"A. Until we should acquire sufficient money to

divide up and have something; until we made a

stake in fact. . . .

"Q. Now, how long did those relations con-

tinue?

''A. They continued since 1900 until now'' (Tr.,

56).
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This is all that is said in the records on the subject

of the termination of the ''partnership." This, how-

ever, far from supports the Court's finding on that

point.

According to this testimony of Macdonald the ter-

mination of the partnership would depend on a con-

tingency which might or might not occur and both

parties might be bound for life.

This would render the contract void under the de-

cision of this Court in Marks vs. Gates, 154 Fed., 481.

It will also be observed that the finding last quoted

is in diametrical conflict with finding No. 4, which

"finds" "that this arrangement was to continue until

Whistler and Macdonald 'made a little stake or had

something to divide.'
"

Before we proceed with the discussion any farther,

it is well to call to mind a few elementary principles

of the law which seem to have been overlooked by the

court below.

In Pomeroy^s Equity Jurisprudence, Sec. 400, it is

said:

"He who seeks equity must do equity. The doc-

trine thus applied means that the party asking the

aid of the court must stand in conscientious rela-

tions towards his adversary; that the transaction

from which his claim arises must be fair and just

and that the relief itself must not be harsh and op-

pressive upon the defendant.'
))
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Said the Supreme Court in King vs. Hamilton, 4

Pet, 311-327:

^'When a party comes into a court of chancery

seeking equity, he is bound to do justice, and not ask

the court to become the instrument of iniquity.

When a contract is hard and destitute of all equity,

the court will leave parties to their remedy at law,

and, if that has been lost by negligence, they must

abide by it. It is a settled rule, in a bill for specific

performance of a contract, to allow a defendant

to show that it is unreasonable or unconscientious."

In Willard vs. Taylor, 8 Wall, 567, Mr. Justice Field

said:

"In general it may be said that the specific relief

will be granted when it is apparent, from a view of

all the circumstances of the particular case, that it

will subserve the ends of justice, and that it will

be withheld when, from a like view, it appears that

it will produce hardship or injustice to either of the

parties. It is not sufficient, as shown by the cases

cited, to call forth the equitable interposition of the

court that the legal obligation under the contract

to do the specific thing desired may be perfect. It

must also appear that the specific enforcement will

work no hardship or injustice, for, if that result

would follow, the court will leave the parties to

their remedies at law."

In Pope Manufacturing Co. vs. Gormully, 144 U. S.,

224, Mr. Justice Brown said:

"To stay the arm of a court of equity from en-
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forcing a contract, it is by no means necessary to

prove that it is invalid; from time immemorial it

has been the recognized duty of such courts to exer-

cise a discretion, to refuse their aid in the enforce-

ment of unconscionable, oppressive, or iniquitous

contracts, and to turn the party claiming the benefit

of such contract over to a court of law."

In Marks vs. Gates, 154 Fed., 481, his Honor, Judge

Gilbert of this Court, said after quoting the above au-

thorities:

^'Where the consideration is so grossly inadequate

as it is in the present case, and the contract is made
without any knowledge at the time of its making
on the part of either of the parties thereto of the

nature of the property to be affected thereby, or of

its value, no equitable principle is violated if specific

performance is denied and the parties are left to

their legal remedies, if any they have. In King vs.

Hamilton, supra, specific performance of a contract

for the sale of a patented grant of land within the

Virginia Military District was denied in a case

where the patent specified, and the parties under-

stood, that the grant contained 1533 1-3 acres, and

it subsequently appeared from a survey that it con-

tained 876 acres in excess of that quantity. In Day
vs. Newman, 10 Ves. Jr., 300, Lord Alvanley re-

fused to enforce the specific performance of an

agreement for the sale for £20,000 of an estate worth

only £10,000. There was no actual fraud in the

case, but the inadequacy was so great that the court

would not enforce it. In Earl of Chesterfield vs.
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Jansen, 2 Ves. Sr., 125, Lord Hardwicks declared

unconscionable a contract whereby an expectant

heir, in consideration of £5,000, obligated himself

to pay £10,000 out of his grandmother's estate if

he survived her, but was to pay nothing if she sur-

vived him. In Mississippi ,Gf Missouri R. R. Co.

vs. Cromwell, 91 U. S., 643, Mr. Justice Bradley

said:

^' 'He comes into court with a very bad grace when
he asks to use its extraordinary power to put him in

possession of $30,000 worth of stock for which he

paid only $50. The court is not bound to shut its

eyes to the evident character of the transaction. It

will never lend its aid to carry out an unconscion-

able bargain, but will leave the party to his remedy

at law.'
"

In addition to the foregoing, we beg to submit the

following well-established principles of equity juris-

prudence:

(i) In order to obtain a specific performance of

a contract its terms should be so precise that neither

party can reasonably misunderstand them. If the con-

tract is vague and uncertain, a court of equity will not

enforce it, but leave the party to his legal remedy.

Colson vs. Thompson, 15 U. S. (2 Wheat.),

336;

Preston vs. Preston, 95 U. S., 200;

Burnett vs. Kullak, 76 Cal., 539;
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Smith vs. Taylor, 82 Cal., 533;

Stanton vs. Singleton, 126 Cal., 657;

Odell vs. Morin, 5 Org., 96.

Said the Court in Smith vs. Taylor, supra:

''It is a well settled rule that if the contract is

vague and uncertain, the Court will not decree a

specific performance, but will leave the parties to

their remedy at law."

Justice Washington, in case of Colson vs. Thompson,

supra, said:

''The contract which is sought to be specifically

executed, ought not only to be proved, but the terms

of it should be so precise as that neither party

could reasonably misunderstand them. If the con-

tract be vague or uncertain, or the evidence to es-

tablish it be insufficient, a court of equity will not

exercise its extraordinary jurisdiction to enforce it."

Commenting on far stronger and clearer evidence

than is submitted in the case at bar. Judge Story in his

singularly lucid opinion in Smith vs. Burnham, 3

Summ., 433, said:

The evidence of plaintiff, "if entirely confided

in, still leave the nature and terms of the agreement

so loose and indefinite, that it is utterly impossible

to ascertain its exact and full import in all respects,

so as to enable a court of equity to execute it with a

confidence that it understood the whole intention of

the parties. For example, in what proportion were
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the parties to supply funds? To what purchases

was the copartnership to extend? To all purchases

of land or timber made by either of them respec-

tively, or to those only made on joint account? If

the latter, how were the purchases to be ascertained,

and, as it were, earmarked? What was to be the

duration of the partnership? During pleasure, or

life, or a limited period? All these are questions

which must be answered with definite exactness and

clearness before the court could make a satisfactory

decree.

"It is a general rule of such courts (of equity),

not to interfere to direct a specific performance of

any a8:reement, where the terms of the contract are

not all definite and full, and its nature and extent

are not made out by clear and unambiguous proof."

Says Judge Gaston in Leigh vs. Crump, 36 N. C,

299

:

''The specific execution of a contract in a court

of equity is not a matter of absolute right, but of

sound discretion in the court. An agreement to

be carried into execution, then, must be certain, fair,

and just, in all its parts."

The for£going was quoted with approval in Rudisill

vs. Whitner, 59 S. E., 99^; and similar language was

also used in Butts vs. Cooper, 44 So., 616.

That the terms of the alleged contract here in ques-

tion are far from precise is clearly demonstrated by the

facts that the proof does not correspond with the plead-

ings, that appellees shifted their position several times
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agree with the theory of the duties of appellees an-

nounced by them and their counsel on the trial, and

that the many findings which attempt to set out the

terms of the alleged contract all disagree.

(2) Equity will not specifically enforce a contract

which is automatic, renewing and perpetual in its

action upon the defendant.

Marble Co. vs. Ripley, 77 U. S., 339;

Texas Ry. Co. vs. Marshall, 136 U. S., 393

;

Ross vs. U. P. Ry. Co., Fed. Cas. 12,080;

Morrison vs. Rossignol, 5 Cal., 65;

Stanton vs. Singleton, 126 Cal., 657;

Clarno vs. Grayson, 30 Org., 144.

In the case at bar the alleged contract is perpetual

until a ''strike" has been made, and Macdonald testi-

fied it is still in force and operative.

Nor is an accounting asked for the entire alleged

partnership transaction and a winding up of the part-

nership business, but only for an accounting of a part

of the alleged partnership property, to wit: the part

which has proved remunerative; leaving appellees to

institute other actions in the future when other claims

secured by appellant may prove valuable.
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II.

THE CONTRACT WITH CARTER.

It will be remembered that after the Mary's Gulch

claim turned out to be a delusion in the spring of 1901,

Whistler went to sea the rest of that summer as master

of a small coastwise boat. That fall he took a contract

to do assessment work in the Kougarok, and while

there at the New Year, 1902, staked seven claims, six

in his own name and one in Macdonald's.

The next spring and summer Whistler again worked

with shipping; but realizing that his claims would be

of little value unless they were prospected and that

for this he did not have the necessary funds, he, in the

fall of 1902, gave Macdonald one-half interest in his

nine claims (the seven in the Kougarok and the two

in Nome districts) with the understanding that Mac-

donald should try to raise some money.

Whistler testifies:

'^I saw him frequently about the matter. We
were very good friends at the time and talked the

matter over with him. I mentioned about it being

necessary to have money before I could prospect

the ground.

''Q. How much money did he agree to raise

on it?

'*A. . . . There was no arrangement made
any more than that he should raise the money for

me to help prospect the ground . .
.'' (Tr., 121).
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At the same time that Macdonald got a deed to one-

half he also received a general power of attorney to

handle all interests in the claims in case he should

have an opportunity.

When Macdonald arrived in Seattle that fall he tried

to interest some of his friends there in the proposition;

but failed, and finally, in January, 1903, laid the mat-

ter before Dr. F. J. Carter of England, who subse-

quently forwarded to Macdonald $1,000 for a one-

quarter interest.

Macdonald now says that at that time he sold to

Carter a one-quarter interest not only in the nine claims,

but in the alleged partnership. That afterwards and

in the spring of 1903 Macdonald and Whistler together

executed to Carter a deed for one-third interest in the

nine claims, and that by reason thereof Carter has a

right to one-third interest in everything which Whistler

subsequently acquired.

(A) The evidence on this point.

Macdonald testified on direct examination:

"I wrote to Dr. Carter and told him to come in

with us, that we already had considerable property

up here, and I sent him a sketch of the two different

districts . . . and told him at the same time that

if he concluded to come in I would consider him

entitled to one-quarter interest in anything else we
might acquire" (Tr., 57).



8o

Again

:

"I said to him (Whistler) Dr. Carter has sent

out a thousand dollars instead of $800; he had writ-

ten in reply when I asked him for only eight hun-

dred, but Dr. Carter instead had sent a 1,000

—

thought it might be needed" (Tr., 59).

These letters, which are referred to by Macdonald

and written by him to Carter are fortunately all in

evidence, and they forever show Macdonald to be a

most consummate liar. They are marked Plaintiffs'

Ex. E and F respectively (Tr., 227-228).

They show that Macdonald did not ofifer for sale

any interest in any partnership and that he never asked

less than $1,000 for one-quarter interest in the nine

claims and that such a sum as $800 was never men-

tioned. They show further that there was no partner-

ship between Macdonald and Whistler, but simply an

understanding between friends that one would natu-

rally profit by the success of the other. They further

show that Carter was never asked to or told or in-

formed that he would be under obligations to con-

tribute anything in the future.

The first letter (Ex. E) was written from Seattle

January 19, 1903. It reads:

^'Whistler remained in Nome again this winter.

He and I have now nine claims on joint account.

They are all in good localities, and the chances are

that one or more of the lot will turn out fairly well.
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But just at present we are sorely in need of $i,ooo

to help have them thoroughly prospected. Do you

want to take a 'flyer' at that price for an undivided

one-quarter interest in the lot?" (Tr., 227).

This letter shows on its face it is the first one written

by Macdonald to Carter that season or on the subject.

It is a direct ofifer of one-quarter interest in nine claims

for $1,000. Neither the $800 nor the partnership is

mentioned.

The next letter (Ex. F, Tr., 227) was written March

9th and describes the country and the situation more

fully and encloses the sketches referred to by Macdon-

ald in his oral testimony.

The sum of $1,000 is again mentioned as the price

for a one-quarter interest. He closes the topic with

the following bait:

''Think the matter over, and if you conclude to

'come in' you know that at least you will fret fair

play in any good luck that may come our way!'

This is the only hint that is ever made at anything

aside from the nine claims. Can the Court say that

this is an offer or agreement to take Carter into any

partnership?

Is there anything in this correspondence to show that

Carter knew anything about a partnership or what his

duties under such partnership might be?

Would Carter's acceptance of the offer made him by

Macdonald in these letters bind him to contribute any-
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thing to Whistler in the future? Certainly not. And

if not, then by such transaction no future duties rested

upon Carter for the benefit of Whistler nor were any

fastened upon Whistler for the benefit of Carter.

This is the test of whether there was a contract or

not.

When Macdonald testified that his understanding

with Carter through this correspondence was that the

$i,ooo was to be used to acquire other property his

memory is again on the rampage, for in Ex. F he wrote

:

*'$i,ooo would enable us to thoroughly prospect

the most likely claims during the coming summer

• • •

which supports Whistler's statement exactly.

Here is from his cross-examination by Mr. Reagan:

**Q. You wanted Macdonald to raise this thou

sand dollars, or eight hundred, as you claim it to be,

because you needed the money, didn't you?

"A. Well, we talked the matter over

"Q. That you needed the money?

"A. Well, I did, yes.

*^Q. There was no qualification about it; you

and he talked the matter over; you needed the

money and had no way to raise it except upon these

properties?

"A. Yes.

^*Q. Well, why didn't you say so; it is a fact.

"Q. It was for the very purpose of taking care

of these interests that you wanted the money?
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"A. Yes.

"Q. And wasn't for the purpose that you could

go out and buy mining claims, was it?

^^A. No" (Tr., 166-167).

Yet, upon this evidence, the Court below made the

following finding:

''That subsequently Macdonald represented to

the plaintiff, F. J. Carter, the arrangement then

existing between himself (Macdonald) and Whis-

tler, stating to Carter that Whistler was to look

after the properties then owned by himself and

Whistler, and to acquire other properties, and to

oversee, prospect and develop the same for their

joint benefit as partners, and that if he (Carter)

would contribute to them the sum of $800 it would

be used for the purpose mentioned and that Carter

would be entitled to a one-fourth interest in the en-

tire enterprise, as well in the properties already ac-

quired by the partnership of Macdonald and Whis-

tler as in whatever other mining properties Whistler

thereafter acquired in said district and division dur-

ing the continuance of their arrangement" (Tr.,

40-41).

These letters from Macdonald to Carter show for

themselves that they are the only letters Macdonald

wrote Carter on the subject.

Exhibit E shows on its face that it is the first letter

written by Macdonald to Carter that season after navi-

gation to Nome closed, and the first one in which the

proposition in question was mentioned. Exhibit F
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shows it was the one enclosing the sketch which Mac-

donald testified to.

On cross-examination, when these letters were forced

out of appellees, Macdonald testified with reference to

them:

^'They arrived here on one of the first steamers

in June, 1907. I wrote him for all letters. He
wrote me he sent me all he had. I didn't receive

all I wrote him" (Tr., 74).

Afterwards, on cross-examination, the following tes-

timony was given by this witness:

'^Q. Are they all the correspondence between

you and Carter on this subject?

^'A. I presume so; I wrote to him for all the

letters.

'^Q. He wrote you they were all the letters and

he sent them to you in reply to your request for

them?

'^A. Yes" (Tr., 83-84).

This testimony can bear only one interpretation, viz.

:

that these letters are not all that Macdonald has written

Carter, but they are all he wrote touching this subject,

B

—

Whistler s understanding of the Carter contract,

Macdonald testified that when he paid Carter's

money to Whistler he told the latter that it was for a

one-third interest in the partnership.
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UiQ. (by Mr. Reagan) Now, did you and

Whistler then agree that Dr. Carter should have a

one-third interest with you two; was that the agree-

ment?

''A. We did" (Tr., 59).

In view of Macdonald's testimony in regard to the

contents of the letters he wrote Carter, shown by the

letters to be untrue, this testimony should be taken with

great caution.

Whistler denies that he ever had any such talk, un-

derstanding or agreement with Macdonald.

This testimony of Whistler is supported by Plaintiffs'

Exhibit H, which is the letter Whistler wrote Carter

as an acknowledgment of the receipt of the money. It

is a part of the res gestae of this transaction, and dis-

closes Whistler's state of mind at that time. This ex-

hibit was introduced in evidence by appellees.

It commences:

''I take great pleasure in sitting down to write

to you in the first place to thank you for your kind-

ness in joining Macdonald and myself in our prop-

erties'' (Tr., 230).

Again in the same letter:

"Macdonald and I decided to divide the proper-

ties equally; each will get a third."

Not a word is said in that whole letter about any
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partnership nor about any future acquisitions. ^'Our

properties'' is the only mutual thing referred to.

Compare with this the testimony of Whistler on this

point:

"When it came to make out the papers Mac-
donald said: 'Oh, give him a third.' Well, Mac-
donald and I had always been very good friends

—

so I knew he had treated both me and my wife very

nicely about the watch, and so on—I said 'AH

right'" (Tr., 129-130).

If Carter had been taken into any partnership that

would have been the most momentous part of the trans-

action and would certainly have been mentioned in

some of these letters.

Later in 1903, writing from the Kougarok (Exhibit

B) (Tr., 218), Whistler says:

"I shall do all I can this winter to increase the

value of our property/'

And in Exhibit L, written to Dr. Carter March,

1905:

"You may depend upon it that I shall do all I

can for the protection and development of our

property^' (Tr., 234)-

Not a word is said about locating or acquiring any

more for them, nor about any partnership.

In no part of Whistler's many and long letters is
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such a thing as a partnership ever hinted at; but when-

ever he writes he writes about ''our properties."

When Macdonald left Nome at the close of naviga-

tion in 1902 to raise the money on the nine claims,

Whistler gave him a power of attorney (plaintiffs' Ex-

hibit G, Tr., 235), whereby Macdonald is authorized

^^ to grant, bargain, sell and convey, or otherwise dis-

" pose of any and all real estate that I may have or own
*' in the Kougarok and Cape Nome Recording Districts,

" District of Alaska, and to take possession of and su-

" perintend the same."

This power being in writing and executed as part

of the transaction, it will be presumed in law to con-

tain all the power which Whistler at that time con-

ferred on Macdonald.

When this power of attorney was introduced in evi-

dence appellant moved that all the testimony of Mac-

donald as to his authority from Whistler be stricken

from the records, being in variance with the terms of

the written document on the subject and contempora-

neously executed. This motion was overruled, which

ruling is assigned as error.

Though it must be conceded that Macdonald never

sold Carter an interest in the partnership, it has been

argued that after Macdonald returned to Nome in

1903, he and appellant agreed to donate to Carter a

one-third interest in their alleged partnership.

Assuming this to be a fact, is there anything in the

records to show that Carter accepted such donation?
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Is there anything to show what his obligations under

such arrangement would be and that he accepted

such obligations? Was he informed that he would

have to contribute anything in the future aside from

keeping up the assessment work on the nine claims, and,

if so, did he agree to make any such contributions?

There is absolutely nothing of any nature to show

that he accepted any interest in any alleged partnership

or agreed in any way to contribute to it in the future.

This being incontrovertibly so, he could not be held

legally liable for such contribution, and being in a

position where he himself could not be held liable he

cannot now come into court and enforce any liability

against appellant.

All that Carter furnished was the boiler, which was

sent Whistler to help him in doing assessment work

on and prospecting the nine claims; but it does not

amount to more than a small portion of Carter's share

of the assessment work, was not donated to Whistler,

no title to the boiler having passed to the latter, and

was furnished for the one object of doing work on the

nine claims owned in common.

Although Carter claims to have contributed $250 by

way of a thawer to the partnership business, the Court

found as a fact that this was purely gratuitous and that

he was under no obligation to contribute anything after

the payment of the $1000 in 1903.

The lower Court found as a fact that Macdonald

ofifered Carter one-quarter interest in all the property
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Whistler then owned, as well as in those he might ac-

quire at any time in the future, for the sum of $800,

and that Whistler in consideration thereof ^'was to

*' acquire other properties and to oversee^ prospect and
'' develop the same for their joint benefit,'* and ''that

'' Carter accepted said proposition and forwarded to

" Macdonald $1000 instead of $800"; the $200 extra

being thrown in for good measure (Tr., 40-41).

Under this finding by the Court and under the subse-

quent finding that Carter was given one-third instead

of one-quarter, Carter became entitled, so the Court

held, to one-third in all that Whistler then had, as well

as in all that he should acquire in the future in any way

without being under any obligation to make any future

contribution, while Whistler, so the Court held, was

in duty bound to do at his own expense all the pros-

pecting, developing and assessment work irrespective

of how many claims they should acquire and irrespec-

tive of what such services should cost or be worth.

Such an unreasonable and unfair contract would be

shocking to the conscience of any honest and intelligent

man. In the vigorous language of Judge Wickersham

in the Marks case already quoted:

"Why a sane and sober man should sign it, or a

fair-minded man should ask a court of equity to

enfore it under such circumstances, is not clear to

the Court."

The finding above referred to is not only in violent



90

conflict with appellees' own evidence, as shown under

our second point herein, but is entirely opposed to the

law as heretofore in this brief quoted.

The Court even went so far, as will be shown later,

as to hold that Whistler was not entitled to deduct

from the products of the claims he acquired in 1904

any part of the actual expense he had been put to in

connection with the acquisition, maintenance or de-

velopment of either the nine original claims or those

subsequently acquired, all on the theory that it had

been paid for in advance by Carter when the $1000

was forwarded by him.

This finding alone, apart from all other errors, calls

for a reversal of this case, for no decree in equity can

be based upon it.

C.—Value of the nine claims at time of sale to Carter,

At the time Macdonald sold one-quarter interest in

the nine claims to Carter he considered that interest

worth far more than the $1000.

'^Q. (by Mr. Rustgard) When you were offer-

ing to sell a quarter interest in these claims for a

$1000 you considered that you were giving them

away very cheap?

''A. Yes, I considered that I had done my
friends a good turn.

"Q. From all that you had learned about the

property and from all that you had been told about
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the property and all the information you had on the

subject, you considered that was a good bargain?

"A. I did" (Tr., 8i).

In his letter to Carter of March 9, 1903 (Exhibit

F), Macdonald wrote:

"There may be a chance either this summer or

very soon of selling out one or more claims to some

company. ... By making such a sale we should

all have our own back with interest, besides a good

title to all the others and money to work them

with" (Tr., 229).

This and this alone was the consideration and in-

, ducement for the investment of the $1000. It was

clearly the expectation of all parties at the time that

these nine claims would more than take care of them-

selves and no future outlay was contemplated.

Two-thirds of Whistler's time and labor in the future

was not part of that consideration for the payment of

the $1000, as will appear from Whistler's testimony.

"Q. (by Mr. Rustgard) At the time that Mac-
donald agreed to raise the money on the nine claims

in question, what did you consider was the value of

these claims?

"A. (by Whistler) Two or three times as

much" (Tr., 133).
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III.

THE LAW.

We have now discussed the contract between the

parties as told by appellees and irrespective of the testi-

mony of appellant.

Upon this record we contend that this evidence shows

affirmatively that:

(i) There was no partnership contract relating to

any properties outside of the nine claims in which the

parties were tenants in common and generally called

mining partners.

(2) That if it could be construed into a contract,

it is one so inequitable and unfair that it will not be

enforced in a court of equity.

(A)

—

There Was No Contract,

We shall refrain from any further discussion of this

particular feature; but beg to submit the following

quotations from prior judicial decisions:

In Copper River M. Co. vs. McClellan, 2 Alaska,

134, Judge Wickersham said:

^'The defendants remained in quiet, peaceable

possession of the property for two years, under a

clear, unclouded, complete and unchallenged record

title. Plaintiff now seeks by this action to have that

title and possession taken from the defendants by a

decree of this Court and transferred to it. Such a
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decree is the exercise of the highest civil jurisdic-

tion of a Court; it is the extreme limit of its power

over property, and ought not to be entered in doubt-

ful cases."

The true rule in such cases was so clearly stated in

an early case in the English chancery courts that it has

since been quoted and followed by American courts

universally. We quote from the language of Dalton

vs. Dalton, 14 Nev., 419:

"In the great case of Cook vs. Fountain, 2 Swans-

ton, 591, it is well said that 'there is one good, gen-

eral and infallible rule that goes to both of these

kinds of trusts—express and implied.' It is such a

* general rule as never deceives; a general rule to

which there is no exception, and that is this: The
law never implies, the court never presumes, a trust,

but in case of absolute necessity. The reason of this

rule is sacred, for if the chancery do once take the

liberty to construe a trust by implication of law,

or to presume a trust unnecessarily, a way is open

to the lord chancellor to construe or presume any

man in England out of his estate; and so at last

every case in court will become casus pro amico/^

In the Copper River Mining Company case, supra,

the court said further:

''Nor will a court of equity adjudge the locator

of a mining claim, who is in peaceable possession

under a clear record title to be a trustee of that

title and possession for another, upon an alleged
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prior oral contract to locate it for the other, unless

the case is established by full, clear, and satisfactory

evidence." Citing:

Hopkins vs. Grimshaw, 165 U. S., 342;

Provost vs. Gratz, 19 U. S., 481

;

Slocum vs. Marshall, 2 Wash. C. C, 397;

Smith vs. Burnham^ 3 Sumn., 435.

In Slocum vs. Marshall, Associate Justice Washing-

ton, of the Supreme Court of the U. S., wrote the opin-

ion and upon the point here in question said:

"It is sufficient to say, in answer to the first ques-

tion, that there is no evidence of a declaration of

trust, either written or parol, by which the nature

of that trust can at all be understood, and the at-

tempt to create and to enforce a specific trust from

the loose and equivocal expressions of the parties

made at different times and upon different occas-

ions, would be inconsistent, not only with the spirit

and policy of the statute of frauds, but with the

general rules of evidence. In this case, it is true,

the statute of frauds is not pleaded or relied upon;

but it is still necessary that the parol declaration of

a trust should be plain and unambiguous before the

Court can change the absolute nature of the con-

veyance, and decree an execution of a trust not ex-

pressed in the deed.'^
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In support of the general rule the following addi-

tional authorities are cited:

Perry on Trusts (3rd Ed.), Nos. 86, 137;

Millard vs. Hathaway, 27 Cal., 120;

Anthony vs. Chapman, 65 Cal., 73;

Dalton vs. Dalton, 14 Nev., 419.

See also:

King vs. Hamilton, 4 Pet., 311, 327;

Willard vs. Taylor, 8 Wall., 567;

Pope Manufacturing Co, vs. Gormully, 144 U.

S., 224;

Marks vs. Gates, 154 Fed., 481

;

• Smith vs. Burnham, 3 Sumn., 433.

On the unconscionable feature of this contract we
content ourselves by referring the Court to the recent

decision of this tribunal in Marks vs. Gates, 154 Fed.,

481, and the authorities there quoted and relied upon.

IV.

STATUTE OF FRAUDS.

(A)

—

Express or Implied Trust—Which?

Sec. 1046, Civil Code of Alaska, provides:

"No estate or interest in real property, other

than a lease for a term of not exceeding one year,

nor any trust or power concerning such property,
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can be created, transferred or declared otherwise

than by operation of law, or by a conveyance or

other instrument in writing. ..."

We now submit that if the alleged trust in question

is an express trust it is void, because it is not created by

an instrument in writing; and no attempt has been made

to show that it is an implied or constructive trust.

An express trust is one created by contract; implied

or constructive trust is one which a court of equity

creates or implies as a means to prevent a party from

taking advantage of his own fraud or deceit.

Potter vs. Clapp, 68 N. E., 8i.

An implied or constructive trust arises 'Vhere there

is no express or implied, written or verbal declaration

of the trust." A constructive trust arises when one per-

son occupying a fiduciary position, or having placed

himself in such position in relation to another that good

faith requires him to act for the other and not for him-

self, acquires the title to property in himself.

3 Pomeroy, Equ. Jur., p. 2007 et seq.;

Sanford vs. Hammer, 115 Ala., 406-415;

Waller vs. Jones et al., 107 Ala., 331-341

;

Butts vs. Cooper, 44 So., 616-619.

In the case at bar there is no pretense that Whistler

violated any trust or duty in taking title in himself.

From all that can be gathered from the pleadings and
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findings, it was his duty to do so, and if this be correct,

he holds the title pursuant to contract—which makes it

an express trust as contradistinguished from an implied

one.

Neither the pleadings nor the findings, in all their

confusion, charge Whistler either w ith fraud or deceit.

Here is the trust contract pleaded and relied upon;

we quote from paragraph 2 of the complaint:

"... that he, the said Carter, would become
equal partner with the other two in all the proper-

ties and interests, the partnership of Whistler and

Macdonald as aforesaid then owned, as well as in

all properties and interests the said Whistler should

» thereafter acquire, and the said Carter and the said

Macdonald and the said Whistler then and there

became and constituted a mining partnership and

each owning an undivided one-third interest therein

and in all . . . properties for mining purposes

which might be subsequently acquired by either of

said parties/'

This is certainly a very specific allegation of an ex-

press trust agreement—which excludes the idea of an

implied trust, for the two cannot be coexistent with ref-

erence to the same transaction.

No Partnership Funds Used.

Nor is there any allegation or proof that the proper-

ties in question were acquired by Whistler with part-

nership funds, except the following allegation from

paragraph 4 of the complaint:
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'That part of the whole of said last named min-

ing claim (No. 5 Wonder) was purchased by the

said Whistler with part of the said thousand dol-

lars.''

How large a "part of the whole" was so purchased

is not alleged.

But this assertion, being the very life and essence of

appellee's rights to a resulting trust, if any they have,

must be clearly, specifically and positively averred;

and equally clearly, specifically and positively proven.

There is no inference or presumption that any part at

all was so acquired, and the pleading will therefore

not be construed to aver that more than an infinitesimal

part was purchased with partnership funds, and the

Court will therefore not take cognizance of the allega-

tion, for the law does not deal with trifles that do not

affect substantial rights of the parties.

Appellees attempted to show on the trial that the one-

half interest purchased from Bayne was paid for with

partnership funds, but in this they utterly failed, as

will be shown in a subsequent portion of this brief.

B.—The Application of the Statute.

It being clearly shown that the alleged trust in ques-

tion, as pleaded and found, is an express and not an im-

plied trust, the next inquiry will be directed to the ques-

tion of whether or not such an agreement falls within

the class inhibited by Sec. 1046 of the Alaska Code

quoted above.
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In support of our theory that it does, we submit the

following authorities:

Pomeroy's Eq. Jurisp., Sec. 1056, where that author

says:

^^In order that the doctrine of trust ex maleficio

with respect to land may be enforced, under any

circumstances, there must be something more than a

mere verbal promise, however unequivocal. Other-

wise the statute of frauds would be abrogated.

There must be an element of positive fraud accom-

panying the promise and by means of which the

acquisition of the legal title is wrongfully consum-
* mated/^

See, also:

Smith vs. Burnham, 3 Sumner, 435;

Raub vs. Smith, 28 N. W., 676;

Levy vs. Brush, 45 N. Y., 589;

Bird vs. Morrison, 12 Wis., 138;

Oden vs. Lockwood, 33 So., 895;

Dunphy vs. Ryan, 116 U. S., 491;

Craw vs. Willson, 22 Nev., 385

;

Bailey vs. Hemenway, 147 Mass., 328;

Young vs. Wheeler, 34 Fed., 99;

Butts vs. Cooper, 44 So., 616;

Wheeler vs. Reynolds, 66 N. Y., 235;

Ostheimcr vs. Single, 68 Atl., 231.

The first case above cited. Smith vs. Burnham, is one
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of the leading cases on the subject, is extensively quoted

by the courts throughout the country, and the opinion

is written in Judge Story's most lucid and forceful

style. It is applicable to nearly every point raised in

the case at bar, and we recommend the whole decision

to the perusal of the Court, as it is too lengthy to quote

in full in this brief. To illustrate the points involved,

we give the following short extracts:

^^It (the bill) insists upon a parol copartnership

for the purchase and sale of lands for the joint ac-

count of the partners. If so, this is clearly the case

of a parol contract respecting an interest in lands.

It was contemplated, according to the very structure

of the bill itself, that, upon every purchase made
under the supposed contract of partnership, the

plaintiff should have an interest in the lands pur-

chased to the extent of one moietv, or his share in

the partnership. Now, if the purchase was made
in the name of Burnham, as to one moiety, it was to

be in trust for the plaintiff. By the statute of frauds

all estates made or created by parol, and not put in

writing, and signed by the party making or creating

it are mere estates at will. And all grants and as-

signments, as well as all declarations or creations

of trust or confidence in lands are also to be mani-

fested and proved by some writing, . . . other-

wise the same are utterly void, and of no effect.

. . . It is the case of the declaration or creation

of a trust or confidence in lands, not arising or re-

sulting by implication or operation of law. The
trust arises eo instante upon each purchase, and is
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then to attach, if at all. If the land is not sold, the

plaintiff would still be entitled to his moiety of the

land as a trust in equity, just as much as he would
be entitled to a moiety of the proceeds upon a sub-

sequent sale. ... It seems clear that this is not

a resulting trust by implication or construction of

law. It is not the purchase of an estate by one man
in the name of another, where the purchase money
is paid by the former, and the deed taken in the

name of the latter. . . . No partnership funds, as

such, existed, and no partnership funds, as such, are

shown to have been applied. . . . The trust in the

present case, if any there was, was one arising di-

rectly ex contractu, and not by implication or opera-

• tion of law. . . . The law in such case treats it

as a parol contract to purchase and hold in trust for

the benefit of another, and not as trust by operation

of law. . . .

"It seems to me that to admit the plaintiff to re-

cover in this case, would break down the whole

operation and policy of the statute of frauds in re-

gard to trusts.''

In Wheeler vs. Reynolds, 66 N. Y., 235, the Court

said:

'^A resulting trust is a trust ex maleficio. . . .

In cases of fraud courts of equity will sometimes

imply a trust and will treat the perpetrator of the

fraud as a trustee, ex maleficio, for the purpose of

administering a remedy against the fraud. Here
there is no allegation or finding of fraud, and, hence,

if this agreement should be treated as an attempt to
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create a parol trust, it could not be upheld or en-

forced."

In the case of Dunphy vs. Ryan, supra, the defendant

being in negotiation for the purchase of the property,

agreed with the plaintiff to acquire the title in his own

name, upon the best possible terms, and when he had

acquired title, to convey to plaintiff, by a good and

sufficient deed, an undivided one-third of the premises,

for which the plaintiff promised to pay the defendant

one-third of the purchase money.

The Supreme Court of the United States, in holding

such agreement within the statute of frauds, said:

^^This is simply an agreement of the defendant to

convey to the plaintiff a tract of land for a certain

consideration. It is a contract for the sale of land

and, not being in writing signed by the vendor,

is void. The circumstance that the defendant not

owning the land which he agreed to convey under-

took to acquire the title, instead of taking the case

out of the statute, brings it more clearly and un-

equivocally within its terms. A contract void by

the statute cannot be enforced directly or collater-

ally. It confers no rights and creates no obligations

as between the parties to it."

And when it was urged that a refusal to enforce the

contract would work a fraud upon the defendant, the

Court said:

''The only complaint of misconduct on the part of
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the plaintiff that can be inferred from the pleadings

is his refusal to perform a verbal contract for the

purchase of lands; but the mere breach of a verbal

promise for the purchase of lands will not justify

the interference by a court of equity. Purcell vs.

Miner, 4 Wall., 513. There is no fraud in such a

refusal. The party who refuses stands upon the law

and has a right to refuse. Under the circumstances

of this case the statute is as binding on a court of

equity as on a court of law. If the mere refusal of

a party to perform a parol contract for the sale of

lands could be construed to be such a fraud as would
give a court of equity jurisdiction to enforce it, the

statute of frauds would be rendered vain and nuga-

• tory. The defendant knew, or ought to have known,

that the statute requires such a contract as the one

he seeks to enforce to be evidenced in writing. That

he did not exact a contract in writing is his own
fault. Courts of equity are not established to relieve

parties from the consequences of their own folly."

Prospecting Partnerships,

The Court below took the position that the question

under discussion was determined by the decision of this

Court in Shea vs. Nilima, 133 Fed., 209. In that case

the Court, through Judge Hawley, said:

''The agreement of partnership as alleged and

proven, does not fall within the character of con-

tracts required by the Alaska Code to be in writing

in order to be valid. The rule is well settled that

an agreement between two or more persons to ex-
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plore the public domain, and discover and locate a

mining claim, for the joint benefit of the contracting

parties, does not fall within the statute of frauds,

and need not be in writing."

This rule thus announced is confined expressly to

agreements to explore the public domain, and discover

and locate mining claims, and the authorities quoted in

support of it go no farther. The doctrine is promul-

gated on the theory that to ''explore" and ''discover"

is an act of creating the property—that the property

comes into existence by reason of the joint labor and

capital of the partnership in discovering it.

In the case at bar, however, not a word is said either

in the pleadings, the proof, or the findings, about ex-

ploring or discovering.

Paragraph 2 of the complaint avers that by the terms

of the alleged agreement the three were, to be equally

interested " in all properties for mining purposes which

" might be subsequently acquired by either of the said

" parties."

According to this allegation each bound himself to

hold in trust for all any mining property, or, more cor-

rectly, any "property for mining purposes," he might

afterwards acquire.

To "acquire" does not mean to explore, prospect, or

discover. To explore the public domain for minerals

is, as the courts have held, to create or produce the

property.

That no such import was given to the word "acquire"
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by the parties is quite clear. Neither of them were

prospectors. Two were sailors and one a physician.

Dr. Carter, who lived and lives in England,

surely did not intend, when he agreed, as he

alleges, to acquire property for mining purposes, to

prospect or search the public domain for it. Nor did

Macdonald have such intention, for he was then, as he

is now, a steamboat purser. Whistler was the only one

who talked of going to Alaska, but nothing was said

about exploring the public domain. Macdonald testi-

fied that Whistler stated after he had been promised an

interest in the Mary's Gulch claim:

"He said now he was in shape to return. T have

a piece of ground that I will have a perfect right to

go on and prospect.'
"

It was to look after the working of this claim that he

went to Alaska for, and in which he was orally prom-

ised an interest in, but never got.

If, under the agreement as pleaded, it was incumbent

on each to buy mining property at his own expense and

hold it in trust for the partnership, the contract is

clearly void under the authorities cited.

To this the answer is made that the agreement would

be void only as to all properties not secured by explora-

tion and discovery. Were this true, Whistler would be

the only member of this alleged firm who could be

called on to divide up, for he is the only member who
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did, or who was in position where he could explore and

discover.

But even oral grubstake agreements are void as in

contravention of the statute of frauds, unless it is

pleaded and proved that the prospector when making

the discovery and the location was in fact subsisting

upon the "grub" furnished him by his partner, such out-

fit being treated as the partnership capital.

Craw vs. Wilson, 22 Nev., 385.

It will be observed that it is neither pleaded, nor

proved, nor found, that Whistler's weary limbs were

sustained by those apples or radishes of Macdonald's

on that New Year's morning when he "mushed" over

the blizzard-swept tundra and located the Wonder

Creek properties, nor at any subsequent time when he

devoted his energies to their development and protec-

tion. It is not even alleged, proven, found or in any

other way asserted, that the cost of recording these

claims were paid for out of partnership funds. On the

contrary, the proof shows that all of Whistler's ex-

penses connected with said claims were paid for out of

his own hard earned money. This may seem of little

consequence at the present time when the properties

have proved valuable; but most claims when located

are scarcely thought worth more than the price of re-

cording, and there is nothing to show that this one was

considered worth more at the time. If Whistler's ex-

penses connected with these properties had proved a
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loss, could he have recovered the same from his alleged

partners? If he could not, there was no partnership.

It is also alleged that this is a ''mining partnership,"

which, as will later be shown, precludes the idea of an

ordinary partnership.

To show that the doctrine of the Nilima case does

not apply to the case at bar it will be pardonable to

briefly analyze the authorities on which that decision is

based.

The case of Gore vs. McBrayer, i8 Calif., 582, is

probably the first one reported touching the question,

and it forms the foundation of the doctrine enunciated

in the Nilima case.

The action was one in ejectment. It appeared that

plaintiff Gore, and defendant McBrayer, and others,

verbally agreed to prospect for quartz, and to be equally

interested in claims taken up, and that McBrayer dis-

covered this lode or claim, and located it by putting

up a written notice with plaintiff's. Gore's, name and

others on it.

''It would seem," says the Court, "that such acts

as this are valid to give title to the claimant. Gore,

if done by one for him or with his assent or ap-

proval. It is as if Gore had made McBrayer his

agent to take up the claim for him and in his name;

and upon the performance of the act. Gore's title, so

to speak, vested, and he was the owner of the claim

or his share of it. We do not see what the statute

of frauds has to do with such a case. . . .
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"... The right of Gore having attached in this

way, his claim was like any other fixed right, and

could not be divested by the mere act of the agent

or associate McBrayer, in taking down the notice

and putting up another notice with other names.

^'After the notice containing the name of Gore, he

became a tenant in common of the mine, and might

bring the action to vindicate his title against any one

who excluded him and denied his right. We think

the circumstances do not make out a partnership,

but a tenancy in common."

Many expressions contained in the opinion of this

case have been very much misunderstood by the Courts.

It should be borne in mind that at the time the Supreme

Court of California rendered this decision there were

yet no mining laws enacted by Congress. No rights

had yet been given to take land of the public domain

for mining purposes.

The only right to a mining claim was the right of

possession—and not even that as against the govern-

ment. Let it also be remembered that the decision was

rendered at a time when the courts of California treated

this right of possession as personal property that could

be transferred by a bill of sale, or orally by transfer of

possession.

Said the Court further:

^'No writing is necessary to give the miner a title;

but whatever right he has originallv. comes from

the mere parole fact of appropriation/^
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On a petition for rehearing the Court commented

further on the fact that no title to real estate was

involved, as no rights w^ere acquired as against the gov-

ernment, and no writing was necessary to take up a

mining claim.

*^The error of the ingenious argument of appel-

lant's counsel," said the Court, ''is in supposing that

writing is necessary to vest or divest a title on tak-

ing up a mining claim."

The next case on the subject was Murley vs. Ennis,

II Col., 300, decided in 1874. The facts upon which

the opinion is based are not set out in the report of the

decision, and the opinion professes to be obiter and not

involved in the decision itself.

The action was one on debt. The declaration con-

tained the common count for goods sold and delivered,

for work done, money loaned, and money received by

defendant for the benefit of plaintiff.

The Court said:

"If two or more go into the public domain to-

gether to search and explore for mines, with the

agreement to occupy and develop such discoveries

as may be made for joint benefit, and such discovery,

development and joint occupation follow, it is clear

that while each explorer becomes invested with his

due share and estate in the premises, no provision of

the statute of frauds is violated . . . the interest

or estate acquired does not vest or inure by virtue
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of the agreement, but by the occupation and appro-

priation alone."

The case of Hirbour vs. Reeding, 3 Mont., 15, de-

cided in 1877, is chronologically the next case of inter-

est touching the subject. The question arose on a de-

murrer to a complaint in equity to impress a trust, and

was decided by a divided court. The complaint sets up

a copartnership contract ''for the purpose of prospect-

ing, for locating, recording, pre-empting, developing,

and mining quartz lodes and other mining property in

Montana."

Each party was to have one-third interest and pay

for one-third of labor and other expenses incurred in

carrying on the business of the partnership. Under

this contract the "Silver Girdle" lode claim was dis-

covered by the parties, but was recorded in the name of

respondents by themselves when it should have been

recorded in the name of all the copartners. 'All the

parties "worked upon and mined" this lode, and devel-

oped and "displayed great value" in the property.

"Said work and labor were done and performed" by the

parties "as copartners in obedience to and under and by

virtue of, said contract of partnership."

The opinion of Judge Blake in sustaining the order

of the lower Court in overruling the demurrer is based

on the fact that they all jointly contributed towards the

discovery and development of the property, and quotes

with approval the following from Traphagen vs. Burt,

67 N. Y., 30:
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^'In the case cited (Levy vs. Brush, 45 N. Y., 589)

the plaintiff had done no act of performance, ad-

vanced no money, nor parted with anything under

the contract, nor had the land been accepted, pos-

sessed or treated as joint property, nor improvements

made upon the same accordingly, and the contract

regarded as carried into effect. . . . Where a

party has partly performed or parted with valuable

property upon the faith of the contract, equity will

not allow another party to retain the property ob-

tained upon the faith of a verbal contract to con-

summate a fraud, by retaining the property and re-

fusing to perform the contract."

Chief Justice Wade, in concurring, based his decision

upon the view that a lode claim is not property till it

is discovered—that the discovery of the lode creates

the property. We quote from his opinion:

''The business, therefore, of searching and pros-

pecting for quartz lodes or placers is entirely legiti-

mate. . . . Did the verbal agreement of copart-

nership create, grant or declare any interest in real

estate at the time it was entered into? Evidently

not, for at that time, as to this copartnership, there

was no real estate in existence. . . . Such claim

was yet to be searched for and found. There was

nothing upon which the agreement could operate.

It created and declared the title to nothing at all.

A quartz claim is not real estate until discovered

and located, and a verbal agreement concerning an

undiscovered and unknown claim is not and can
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not be an agreement creating or disposing of an in-

terest in real property. . . .

^'This agreement contemplated that the parties

would search for and find quartz claims. . . .

^^How are titles to quartz claims acquired, created

or declared? First, a valuable deposit must be

found; second, it must be distinctly marked and

located; . . ."

A dissenting opinion is written by Judge Knowles,

which we recommend to the Court's perusal as in our

opinion the most lucid, erudite and forceful of the

three, and as throwing a great deal of light on the

question of whether or not partnerships formed to deal

in lands fall within the statute of frauds.

Grubstake Agreements

On the same theory advanced in the foregoing opin-

ions the courts have sustained grubstake agreements;

but even then it must be shown that the parties jointly

searched for and discovered the minerals, or that the

grub, outfit or capital for such prospecting, search and

discovery was actually supplied by the party seeking

relief and used by the other.

Craw vs. Wilson, 40 Pac, 1076;

Reynolds vs. Johnson, 49 Pac, 492;

Berry vs. JVoodburn, 40 Pac, 802.

Many authorities hold that copartnerships to deal in

lands are not within the statute of frauds; but on this
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subject the cases are very conflicting as well as confus-

ing. It might be stated as a general rule that the

authorities holding oral agreements of that nature valid

arise either under different statutes from the one here

in question, or the facts are utterly different from the

ones here involved. In most of such cases, it will be

found that there were partnership funds with which

the property was purchased, and the agreement pro-

vided that title should be taken in the name of the part-

ners, and fraud is pleaded and proved.

Under the pleadings in this case it is alleged, or at

least clearly inferred, that each party should take title

in himself, and no partnership funds are alleged to have

been used in procuring the property, except as above

discussed, nor is this alleged to be a copartnership for

the purpose of searching for and discovering minerals,

which is the vital element in the Nilima case.

Such a thing as exploring the public domain, or

searching for or discovering minerals is not referred

to either in the pleadings or in the evidence, as the busi-

ness or contemplated business of the alleged partner-

ship. This circumstance takes the case at bar entirely

out of the scope of the authorities relied upon by ap-

pellees. When Whistler, therefore, went out exploring

the public domain he was entirely outside the business

of the copartnership set up in the complaint as well as

outside the one testified to by appellees, and they are not

under their own allegations entitled to anything he
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produced or created by such search, exploration or dis-

covery.

Mining Partnership,

To be sure, appellees allege they were ^'mining part-

ners" and that they formed a ^'mining partnership.''

But there is nothing to show that the business was to

extend to prospecting the public domain in search of

minerals.

What is a ^'mining partnership"? Mr. Lindley has

answered the question in folio 796 et seq.:

"Where several owners unite and co-operate in

working a mine, they form what is termed a mining

partnership. . . .

"The distinctive feature of a mining partnership

are:

"(i) The absence of the delectus personae,

which characterize ordinary partnerships;

"(2) Neither death nor bankruptcy of one of

the members dissolve it;

"(3) A sale of an interest in a mining partner-

ship by a partner does not dissolve it, such stranger

by his purchase becomes a partner."

To the same effect, see Madar vs. Norman et al., 92

Pac, 572, and cases there cited.

To describe or designate the relation existing as a

"mining partnership," excludes the idea of a "prospect-

ing partnership" or a "grubstake agreement," for the

latter two are in every way ordinary partnerships.
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It may be noted at this time that appellant admits

he was a mining partner with appellees in the mine

claims to which he gave them a deed.

V.

A

—

What Appellees Furnished.

From igOO to IQOJ,

The Court below made the following finding:

'^That pursuant to their agreement from the time

thereof up to June i6th, 1903, Macdonald furnished

everything to Whistler that Whistler asked for, and

more than Whistler asked for, amounting in value

to over $500.00" (Tr., 39).

At the time this finding was submitted to the Court

for approval this appellant moved that it be made more

specific by stating the various items which entered into

the aggregate of $500, but the Court declined to do so.

Let us examine Macdonald's testimony in support of

this finding. Here is a summary of the account:

Transportation from Nome to Seattle, 1900. . . .$100.00

Transportation from Seattle to Frisco, same year 15.00

Loaned Whistler in Nome, 1900 10.00

Paid Cunningham for Mary's Gulch Claim,

1 900 300.00

Helped to get Whistler reduced rates to Nome,

1901 50.00
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Outfit tr work Mary's Gulch, 1901 85.00

Freight on same 50.00

Cash to Whistler, spring, 1901, in Seattle 40.00

Cash, 1902 25.00

Sluice lumber 40.00

Ton of coal, 1 902 1 5.00

Coal Oil, 1902 I5-00

$745.00

Let us analyze this bill:

Fare to Seattle.

In regard to the first item of $100 for fare to Seattle

in fall of 1900, Macdonald, on cross-examination, testi-

fied:

"I arranged with the owners of the boat to let

him go out free of charge. I did not intend to

charge Whistler anything for that trip out on the

boat" (Tr., 68).

The same applies to the $15 for fare to San Francisco

from Seattle the same fall (Tr., 59).

Loan.

The next item was $10.00 loaned Whistler before the

alleged partnership was formed (Tr., 60-61).
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Price Mary's Gulch,

The $300.00 for interest in Mary's Gulch claim was

an independent venture, as shown in Part I of this

argument, and can not be charged up against Whistler.

It is not pleaded or found to be a consideration for

any promise on the part of Whistler, save his promise

to look after that one claim. It is neither alleged nor

proven that in consideration of Macdonald's promise to

give him an interest in the claim Whistler agreed to

acquire other ground.

Transportation.

In regard to the next item, $50 for transportation, to

Nome in 1901, Macdonald testified:

"In 1901, I got Whistler a reduced rate from

Seattle to Nome, the fares at that time were $100

and I got him a $50 rate—the $50 is still outstand- .

ing. Capt. Whistler gave his I. O. U. for it down
in the Northwestern Commercial Company's

office" (Tr., 60).

And again on cross-examination:

"I secured a first-class ticket for him for $50.

I did not pay for the ticket. Trenholm granted me
the privilege as a favor" (Tr., 72).

Whistler denies that Macdonald secured this reduCf

tion and tells on his direct examination how he got his
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ticket, to which testimony we beg to refer the Court

(Tr., 138-9).

There was evidently no intent at this time in the

mind of Macdonald to charge Whistler $50 for his

services in this connection, for at the time Whistler

was going North to look after the Mary's Gulch claim.

Outfit for Mary's Gulch,

The next items are $85 for outfit and $50 freight for

same. This was the outfit sent up in 1901 to work

Mary's Gulch. In regard to this Macdonald testified:

^'Q. (by Mr. Rustgard). Now you furnished this

outfit as your part of the expense of opening up this

claim?

^'A. Yes" (Tr., 69).

In regard to the lumber, Macdonald is mistaken as to

the year it was sent up. He testified it was sent in

1902 and left at Teller; but it was, as a matter of fact,

sent up in 1901 and was intended for Mary's Gulch.

Whistler had no claim in 1902 that he thought him-

self ready to sluice on, and he testifies that this lumber

was intended for Mary's Gulch and was sent in 1901

but by mistake was thrown off at Teller.

W. J. Rogers, a witness for appellees, who was man-

ager for the Northwestern Commercial Company at

Teller that year, says the lumber came to that place in

1901 (Tr., 109, 112), and Macdonald, on cross-exami-
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nation, admits he is probably a year off on this item

(Tr., 7.).

The only items remaining of Macdonald's bill up to

1903 are cash, $40 and $25, coal, $15 and oil, $15.

Whistler denies having received these, except that the

oil w^as received on board and for the Anglo Saxon for

fuel, and they are too unimportant to justify us in tax-

ing the Court's time with a discussion of the evidence

touching them.

Macdonald's evidence when undisputed shows he

furnished Whistler $95 up to June i6th, 1903.

At this time he held a deed to one-half interest in

Belmont Fraction and No. 2 Right Fork, Mary's

Gulch, both located in 1901 and on which Whistler

alone did the assessment work in 1902, which would

leave a balance in Whistler's favor of $5 on that

account.

From IQOJ to IQOd.

The Court below next made the following finding:

"That during the said year of 1903 and the years

1904 and 1905, in addition to the $1000 paid in by

Carter, Macdonald furnished further supplies,

money and its equivalent to Whistler for the use of

the enterprise in the sum of $722" (Tr., 41-2).

At the time this finding was submitted to the Court

for approval, this appellant moved it be made more

specific by setting up the particular items which entered

into the aggregate of $722, which motion was denied.
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Provisions $125.00

Photographic supplies 50.00

Transportation 15.00

Charges on watch 22.00

Watch for Mrs. Whistler 18.60

Igo4,

Steam thawer and oil (by Carter) 250.00

Transportation on same 30.00

Provisions 20.00

Vegetables and fruit 30.00

Reduced rates for Mrs. Whistler 50.00

Reduced rates for child 37-50

Tips to servantsfor benefit of Mrs. Whistler 35.00

$682.50

The Shipment in June, IQO^.

Macdonald testified that on June i6th, 1903, at the

time he brought the $1000 from Carter he also brought

Whistler $125 worth of provisions and $50 worth of

photographic supplies.

Whistler testifies that he received at that time about

$200 worth of provisions and photographic supplies,

but insists that this sum was deducted from the $1000

sent by Carter.
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*'That spring he brought me in about $200 worth

of supplies, two-thirds of them were groceries and

the rest of them photographic supplies. The photo-

graphic supplies were the stock I used in my busi-

ness. He gave me $800 in cash. He told me he had

received a $1000. The other $200 was the supplies.''

(Tr., 122.)

Nor did Macdonald claim he paid Whistler the full

$1000.

''I paid him a $1000 less about $20, just about

$20 which I used on the morning of sailing." (Tr.,

74-5-)

And on cross-examination: ^T paid him $980.00."

(Tr.,75.)

Did Macdonald pay for the goods brought in June,

1903, or was the price deducted from the money sent

by Carter?

The Court on this point made the following finding:

"That on the i6th day of June, 1903, Macdonald

handed over to Whistler said sum of one thousand

dollars so paid by Carter and communicated to

Whistler the understanding had in regard thereto

between himself and Carter, to which Whistler

agreed and accepted the one thousand, and further

agreed with Macdonald that he and Macdonald

should make Carter's interest in the enterprise an

equal third with them, instead of one-fourth, in

view of Carter's having paid in one thousand dol-
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lars, instead of eight hundred dollars; and this was

communicated by Macdonald to Carter (Tr., 41),

who accepted the same."

This was more than Macdonald ever claimed to have

paid Whistler in cash, as has already been seen, and in

order to put the lower court on record and get it to

determine whether or not Macdonald paid the money

to Whistler in cash or part in cash and part in mer-

chandise, attorney for appellant moved the court to

have this finding above quoted made more specific by

determining or finding the amount paid to Whistler in

cash and merchandise, but the Court overruled the mo-

tion and declined to make the finding in question more

specific (Tr., 201).

The Evidence on this Point.

It will be remembered that in the fall of 1902 when

Whistler needed money, Macdonald took him to the

ofl5ce of the Northwestern Commercial Company and

helped him get credit for the immense sum of fifty to

seventy-five dollars, which Whistler later paid. We
now ask the Court in all candor: is it likely that Mac-

donald, who was so closefisted with his hard-pressed

friend in the fall of 1902, would be so very liberal in

the spring of 1903 as to donate not only $125 worth of

provisions but in addition thereto $50 worth of photo-

graphic goods—and this at a time when he knew Whis-

tler would be in comfortable circumstances anyway?
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Does not such course on the part of Macdonald disclose

such unreasonable inconsistency as to render his story-

incredible?

He admits that he did not consider that he was in

duty bound to pay the money in cash to Whistler, for

he admits he held out at least $20 for himself. Is it not

reasonable to believe that he held out enough to pay

for all the goods he brought? He certainly never

showed such liberality either before or after.

Even when Whistler wrote him from the Kougarok

(Exhibit B) for a shotgun to get his meat with in that

country while attending to their mutual properties, he,

though he got the gun, made Whistler pay for it. And

a short time later he accepted $10.00 from Whistler

to buy eggs for him in Seattle. Why such liberality in

1903 and such niggardliness on all other occasions?

Mr. Whistler s Watch.

The $22.00 for Whistler's watch was undoubtedly

advanced; but Whistler thinks he refunded the money,

though he does not claim to have any clear recollection

of the matter (Tr., 127).

Mrs, Whistlers Watch,

In regard to the watch for Mrs. Whistler ($18.00),

Whistler testified:

'4 asked him to bring in a little watch for my
wife and gave him a small sum of money, either $8

or $10, and he brought a watch in. . . . It looked
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rather nice, I thought, for the amount of money

I gave him and he said he thought too it was

a nice watch and thought my wife would like that

one, so he had taken the liberty to add a few dollars

himself to the price I had given him and to make
her a sort of a present of it. I asked him what he

had given for it and he said 'not a thing' and that

I didn't owe him a thing." (Tr., 127.)

This sounds reasonable.

On the same subject Macdonald testified:

"Q. (by Mr. Rustgard). Whistler asked you to

' bring a watch for his wife?

"A. Well, I handed her a watch if I remember

right.

'^Q. Did she ask you to bring a watch for her?

''A. Well, no, but she expressed a wish for a

watch. ... I was very friendly with the family

and often called at their house in Nome. I invari-

ably called at the house when I was in Nome." (Tr.,

76.)

This establishes the fact that the watch was a gift and

to make a charge for it at this time shows Macdonald's

low sense of honor.

This wipes out everything charged for the year 1903

except $15.00 for transportation, which was granted

free by the steamboat company.
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The Boiler.

In 1904 Carter sent money to Macdonald with which

to buy a steam thawer consisting of steam boiler and

fittings. This cost $250 and was sent in for Whistler's

use. But, let it be remembered that it was not given to

Whistler. It is still the property of Carter and Mac-

donald and cannot therefore be charged up against this

appellant.

Whistler never used this thawer because he lacked

the funds to do so.

To operate a thawer requires at least two men, and

generally three, and wages in this part of the country

are $5.00 per day besides board and lodging.

Such a machine also requires an abundance of fuel.

When Whistler wrote for the boiler (Exhibit B) he

explained that the freight from Nome to Kougarok was

$120 per ton. Whistler had neither the coal nor the

money with which to get it or the thawer up to the

properties.

The only party who ever used this thawer was Mac-

donald, who used it in the winter of 1906-7.

This thawer is the only thing of value which Carter

claims in the complaint to have furnished for the al-

leged *^partnerships and it is proven and admitted that

it was furnished for the sole purpose of being used in

prospecting the nine claims held in common by the par-

ties hereto.

If the thawer cannot be charged to Whistler, neither
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can the freight for it. The lower court did not find as

a fact that Carter furnished the thawer or the money

with which to buy it, though both the complaint al-

leges and the proof shows that Carter did furnish it,

having sent the money to Macdonald with which to

buy it. The court having found as a fact that Carter

was under no obligation to furnish anything, turns to

Macdonald and gives him credit for the boiler, finding

as a fact that Macdonald alone since 1903 furnished to

Whistler $722.00 worth, which includes the boiler, and

even then the sum is in excess of what Macdonald ever

claimed he furnished, as has already been seen.

Reduced Rates for Mrs. Whistler and Child,

In regard to the charge of $50.00 for reduced rates

for Mrs. Whistler, $37.50 for the child and $35.00 for

tips, Macdonald testified:

^'Mrs. Whistler went out in 1905 and I helped

him to get a rate. ... I got her from here to

Seattle a $75.00 fare for $25.00, and I also got

transportation for the boy, which would have been

half fare had it been paid. . . .

'^Mrs. Whistler was not very well at the time and

I felt very sorry for her and I paid $15.00 towards

helping her out when she landed and also gave fees

amounting to $20.00 to the servants to look after her,

as she was an invalid and required a good deal of

attention on the voyage." (Tr., 63.)
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On cross-examination he testified:

''I secured reduced rates for Mrs. Whistler from

Mr. Williams. I explained to him the condition of

Mrs. Whistler.

''Q. (by Mr. Rustgard). Did you intend at that

time to charge Mrs. Whistler anything for the re-

duction of her rate out?

''A. Not at that time, no.

**Q. When did you conceive the idea of charg-

ing her for this reduction of rate?

^^A. When I knew that Capt. Whistler had

charged to me $2000 for assessment work that was

of ho value to me. . . . (Tr., 78-9.)

**Q. At the time you tipped the stewardess for

helping and for her services to Mrs. Whistler, did

you intend to charge that up to Mr. Whistler?

*'A. No, sir.

*'Q. When did you first conceive the idea of

charging that up to Mr. Whistler?

''A. At the same time." (Tr., 79.)

These bills must then be stricken out as bogus, which

leaves a charge for 1905 of only $30.00—vegetables

and fruit.

It is admitted that since then nothing has been con-

tributed.

Macdonald testified frequently that he never made

a trip to Nome without bringing something for the

Whistler family.

J Counsel contends upon the strength of that testimony
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that what Macdonald has enumerated was possibly only

a small portion of what he furnished. This however is

not Macdonald's own view of the matter.

Here is from his direct examination:

^'Q. (by Mr. Reagan) . Now what would you say

would be the total amount of the cash, services, etc.,

that you furnished between the years 1900 and 1905

to Mr. Whistler or on his account and personally?

''A. Well, putting a value on the transportation,

freight, and the original cost in money, would figure

up considerably over, somewhere about $1500."

(Tr., 63.)

This is Macdonald's sum total.

The items he had enumerated amounted to $1417.50.

Macdonald .did not on cross-examination claim that

what he brought the Whistler family amounted to more

than some such few delicacies as would be appreciated

as such.

''Q. (by Mr. Rustgard). What else did you

bring in 1903?

"A. Beside the watch, the photographic sup-

plies and the consignment of groceries?

^'Q. Did you bring in anything else than what

you testified you brought in on the first trip?

'^A. The latter end of the season—I don't recall

anything else at this moment. I never made a trip

here in my life that I did not bring something.

''Q. What did you bring on the next trip?
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"A. I probably brought a case of eggs or a case

of apples, or both, probably, or may be one.

^'Q. Did you ever bring as much as one whole

case of eggs to them?

"A. Yes I did.

"Q. When?
^^A. Along about the year 1902, I guess.

'^Q. :Did you ever give them any eggs more than

once?

"A. I should say so. In 1904 I brought a steam

thavver. (Tr., 77-8.)*****
*"Q. What did you bring in 1905?

''A. Some trifling little things, I brought some

bacon and beans and some trifling little things. He
gave me $10.00 when I left to bring him in a case

of eggs. The eggs cost me $22.50 in Seattle.

^'Q. He paid you $10.00 for that?

"A. Yes. I don't remember anything else I

brought him of importance—the usual small things

which I always brought him, of course, is all I re-

call.

''Q. What was that?

"A. Well, usually a case of apples or something

of that sort.

''Q. The usual case of apples?

^^A. Something like that.

^'Q. How many cases of apples did you ever

bring Mr. Whistler?

"A. I always brought him something in the

shape of apples or vegetables, or something like that.

He generally came aboard the boat and usually took

them with him ashore.
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^^Q. Is it not a fact that very seldom you ever

brought him in a full case of any commodity?

^^A. Well, it might be that it was a case of as-

sorted fruit.

^^Q. Cases of assorted fruit that you took from

the ship's store?

'^A. Probably, yes ; but I paid for them if I did."

(Tr, 77-8.)

This testimony shows that what Macdonald brought

Whistler did not amount to any more than one friend,

as evidence of good will, would bring to another simi-

larly situated; especially in view of the fact that Whis-

tler had been staking Macdonald in on numerous group

claims (Tr., 142), the latter's liberality was in no way

excessive.

Captain Whistler may have forgotten some of these

good-will offerings and others he may be ignorant of,

for he was much away from home in the summer. But

his story sounds manly and reasonable. He says:

^'On one occasion, after the $200 worth of sup-

plies was brought in, I remember I think getting a

box full of assorted fruit. The next occasion that

I got anything of that kind was in the fall of 1905

when I was ofif to see him on board the ship. The
steward came along to the room and he says, 'Stew-

ard, make me up a box of something, I want to send

a box of something in the way of fresh fruits you

have, ashore.' The steward got a box—I guess it

might have originally been an egg box—and he

filled one tier of eggs in the bottom ; I presume prob-



131

ably about three dozen; and on top of that three

pots of jam and a roll of butter and stuff of that

kind; and on top there was about twenty apples and

oranges. Macdonald handed it to me as I was going

down the gangway; that was in 1906.

"Q. Did you get any delicacies of that kind in

1902, '3 or '4?

^'A. That one box. I have only that recollection

of that one box. That was in 1904 when he brought

me off that box of assorted fruit." (Tr., 133-4.)

To prove that he furnished the $1500 worth of goods

which he enumerated, Macdonald introduced the tes-

timony of W. J. Rogers and J. J. Carroll.

W. J, Rogers,

'^Q. (by Mr. Reagan). Do you know about how
often Macdonald brought things of that character

for Mr. Whistler?

'^A. Oh, several packages, parcels, letters, etc.,

were frequently brought up by Macdonald. / think

that he brought provision twice, though I am not

positive. He brought quite an amount of provision

at one time. I did not know the nature of the sup-

plies he brought, more than that they were packages

and cases, and the boiler, thawing boiler, and so on.

I can't say that I remember any oil." (Tr., 1 10.)

This is not materially different from the testimony

of Whistler. The latter admits that he received the

boiler with fittings, that he received a shipment in

June, 1903, of provisions and photographic supplies
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under the circumstances formerly stated, that he gave

Macdonald money to buy a case of e^gs for him, that

he received a gun and shells but paid for it; then in

Exhibit C, written by Whistler December 9th, 1903, he

writes Macdonald:

''We were obliged to leave a lot of things behind

us at Victoria. My wife left several boxes at Os-

borne House. I left some things with Captain

Yorke—he has a box of clothing, my epaulette case,

which is worth a few pounds, and a box of negatives

that I value." (Tr., 224.)

These things Macdonald was requested to and un-

doubtedly did bring up. They account for all that

Rogers saw brought ashore for Whistler.

/. /. Carroll.

This witness knew far more about what Macdonald

shipped than did Macdonald himself. He saw five or

six tons of goods brought ashore for Whistler.

On cross-examination he, however, testified:

''Q. (by Mr. Rustgard). About how much
freight would it average to—each year?

''A. Ten or fifteen dollars' worth.

''Q. Have you any distinct recollection now of

what Capt. Whistler got?

*'A. No, only in a general way; I do not remem-

ber specifically each article.

"Q. All you know about it is that occasionally

he would get something?

*^A. Yes, sir.'' (Tr., 90.)
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In view of the foregoing evidence submitted by ap-

pellees we deem it unnecessary to consume any time by

quoting from or discussing the testimony of Whistler

on this point. If, however, the Court wish to examine

it, it will be found at pages 167-168 of the transcript.

Allowing, however, that Macdonald is entitled to

credit for $1500, or as the Court found, that both ap-

pellees are entitled to credit for $1250, this is far from

equal to their share of the assessment work performed

by Whistler on the nine claims, which was as follows,

apart from other expenses and prospecting work:

In 1902 on Belmont Fraction and No. 2 Right

Fork of Mary's Gulch $ 200

In 1903 on the nine claims 900

In 1904 on the nine claims 900

In 1905 on Belmont Fraction, No. 2 Right Fork

Mary's Gulch and one in Kougarok 300

$2300
(Tr., 245-6.)

When, in addition to this, it is remembered that Mac-

donald was ''staked in" on numerous group locations

(Tr., 142) , it will be seen he has no cause for complaint.

His story is the poorest ever put up in a court of justice

in an endeavor to get another's property for nothing.



134

VI.

PURCHASE OF THE BAYNE INTEREST.

A

—

Questions at Issue.

No. 6 Wonder, later known as No. 5, was originally

located in the name of Whistler and Bayne, leaving each

thus a one-half interest.

This same Bayne had a fraction of about 400 feet on

Dahl Creek in the Kougarok which was thought a great

deal of. In this fraction Whistler purchased a one-half

interest in July or August, 1903, for $250 cash and the

cancellation of old bills to the amount of $500, making

the consideration $750, in adition to which Whistler

agreed to pay a further sum from ''bedrock," i. e., from

the output of the mine (Tr., 131-2).

Subsequently title to this property failed by reason

of the foreclosure of a mortgage which had been exe-

cuted on the property before title passed to Whistler;

and to make good the latter's loss Capt. Bayne conveyed

to Whistler his one-half interest in the Wonder Creek

claim (Tr., 132).

Appellees now claim that they are entitled to two-

thirds of this interest because:

(
I

) . They were entitled to two-thirds of everything

that Whistler might acquire in the country whether by

purchase, gift or otherwise.

(2). The $250 paid cash at the time the deal was
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consummated was money sent by Carter and, as such,

partnership funds.

The first proposition has not been proven.

The second proposition, if proven, would entitle ap-

pellees to two-thirds of one-third of one-half (equal to

1-9) of No. 6 Wonder Creek, for the $250 was only one-

third of the consideration paid.

B

—

IVhose Money Acquired the Bay tie Interest?

Appellee introduced evidence tending to show that

$250.06 cash paid to Bayne at the time the deed passed

to Whistler was part of the identical coin delivered by

Macdonald to Whistler from Carter in June, 1903.

Whistler's testimony is, and it is uncontradicted, that

the $800.00 cash he received from Carter he mixed with

his own funds. That at the time he received this money

he had taken in considerable during the winter with

photography and in the spring by launching boats, etc.,

and that though the coin or currency he paid Bayne

may or may not have been some of the identical coin

or currency received from Carter he had, after such

payment, more money left in his possession than he re-

ceived from Carter in the first place.

The identity of the money paid Bayne is an imma-

terial issue. The question for the Court to determine

is whether or not Whistler used the $1000 from Carter

in developing and prospecting the nine claims. If he

expended $1000 as agreed to, the appellees are in no
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position to complain. Whether he put the $800.00 cash

in the bank or in his pocket or bought property for

them, as long as he expended the equivalent sum as

agreed, he owes appellees nothing.

C

—

What Whistler Expended.

The evidence of Whistler shows, and it is undisputed,

that subsequent to June i6th, 1903 (the date he received

the Carter money), he expended some $1200 or $1300

on these nine claims. In 1904 he expended approxi-

mately the same sum. In 1905 he did the assessment

work on Belmont Fraction and No. 2 Right Fork

Mary's Gulch, besides on one claim in the Kougarok.

He also made a trip to the Kougarok to restake some

claims at a cost of not less than $100 besides his time.

It is uncontradicted that subsequent to the receipt of

the Carter money. Whistler expended some $3000 on

the mutual nine claims:

''Q. (by Mr. Rustgard). What was the actual

and reasonable value of the work and improve-

ments in the way of development you did on the

nine mining claims in question, in which Carter

and Macdonald had an interest, during the latter

part of the year 1903, after you received the $1000?

''A. (by Whistler.) Twelve or thirteen hundred

dollars.

"Q. How much work by way of improvements
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and development did you do on these same claims

in the year 1904?

"A. Between eleven and twelve hundred dol-

lars' worth" (Tr., 133).

Again, on cross-examination:

"In 1903, I did the work between September and

November, inclusive. In 1904, I did the work from

the early part of November to January and middle

of January (Tr., 160). I did just assessment work

on some of the claims and more than the assessment

work on others where I was prospecting. To the

best of my belief, I did $200 worth of work on the

Quartz Creek because that is the one I had the

most faith in. I did the assessment work and some

more prospecting" (Tr., 159).

On redirect examination an itemized statement of

Whistler's expenses in 1903 and '4 was received in

evidence and marked Defendants' Exhibits 3 and 4,

respectively. These exhibits show the expense to be

$1259.50 for 1903 and $1371.50 for 1904 (Tr., 245-6).

Referring to this subject, Whistler was asked the

following question on redirect:

"Q. Will you please state the items to the Court

which entered into the expense account referring

to the nine claims in question during the latter part

of the year 1903. Go over the whole bill and give

each item" (Tr., 184).
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This question was objected to and the objection sus-

tained.

In regard to the asessment work the Court made the

following finding already referred to:

**That it was the duty of Whistler to so acquire

and protect the title to, and prospect . . . said

properties" (Tr., 40).

Under this view it was, of course, immaterial what

expenses Whistler went to. It could not be charged up

to the appellees or to the $1000 sent by Carter.

To further show the position of the lower Court on

this subject, we call attention to the fact that appellant

asked for findings as to the amount of expenses Whistler

had been put to with reference to the nine claims sub-

sequent to June, 1903, but such requests were refused

on the theory that it had nothing to do with the case,

for the reason, as the foregoing finding showed, that

Whistler had obligated himself to devote all his time,

money and energy to the ''partnership." The findings

are to that effect, and the evidence of Whistler's ex-

penses was therefore disregarded (Tr., 211).

Not even for the purpose of determining the reason-

ableness of the alleged contract or the equities of ap-

pellee's claims would the lower Court consider

Whistler's labors and expenses.

In Prince vs. Lamb, 128 Cal., 120 (129), where a

similar case was discussed, the Supreme Court of Cali-

fornia said:
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'Tor all that appeared from the complaint, the

property involved in the case may have cost the de-

fendant more than the alleged value of it. In that

event, it would be grossly inequitable to compel him

to turn over the half of it for no greater considera-

tion than $50.00."

The Assessment Work.

Counsel saw fit to call in question the sufficiency of

Whistler's assessment work.

He testified he did ten days' work on each claim and

valued this at $100, while, as a matter of fact, when

he hired help, he paid only $5 per day.

In the first place, it must be remembered that the

$5 does not include cost of board, lodging and tools

or the cost of sharpening same.

In the second place, ten days' work was considered

in the country worth $100 and sufficient for assessment.

Being recognized in the community as sufficient

for assessment, the claims were thereby respected and

protected against jumpers, and the title thus preserved,

and appellees are not in position to complain.

If Whistler had hired other parties to go into the

Kougarok to do the work and in that way expended the

$1000, we apprehend there would have been no argu-

ment over the Whistler bill. The complaint is now af-

fected to be made because Whistler went in person and

then charged for his time.
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Here is what Whistler wrote to Carter on this sub-

ject, June 25th, 1903 (see Exhibit H) :

^'I have just had to refuse a good offer, one that

meant a little money coming in all winter, too, the

handling of a steamer on the coast for the summer,

beaching her and hauling her out in the fall when
the ice forms and taking care of her during the

winter. Of course, I have had to refuse it."

This offer he had to refuse in order to go personally

into the Kougarok to look after this work.

Appellees knew in due season that appellant intend-

ed at great sacrifice to himself to attend to this work.

Would the appellees have got more out of their

money if Whistler had put the $1000 in the hands of a

cheap man and sent him into the Kougarok to do the

work? No man of sense would indulge in any such

folly. There was nothing for Whistler to do but to

drop his work and opportunities in Nome and go per-

sonally.

Was $10 per day an unreasonable charge for the

most arduous services which he gave to this undertak-

ing? Five dollars per day, besides board and lodg-

ing, etc., were the going wages of a common laborer.

They knew Whistler was no cheap man, and that he

did not look upon himself as such.

Here is what Macdonald wrote Carter March 9th,

1903 (Exhibit F) :

".
. . we have every confidence in it (Dahl
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Creek, in the Kougarok), as you may judge by

Whistler's pulling out on the trail all alone over a

long stretch of the most awful country to travel any-

where. No trail, no trees, sleep in a sack on the

snow at night and eat half-frozen beans, with a very

good chance of being frozen to death. One thing,

the little man will never lose himself. He seems

to be gifted much above the average with the bump
of locality, and being very observant is looked upon

as quite an authority in winter travel. . . .

When we last parted he said he would not leave

Nome and his prospects in that country for com-

mand of any vessel afloat nor for any position that

his abilities might entitle him to fill!'

Sailing as master. Whistler earned $200 per month

and expenses, which would be equal to more than $300

per month in Alaska, and entail none of the hardships

suffered in the latter country. At the trial he offered

to prove he could have at all times worked at his old

profession at that rate of wages.

Are these people in position to complain because

Whistler made a reasonable charge for his own time?

It did not pay him to make the trip at the rate of

$10 per day. He could make better money and be

more comfortable by staying in Nome or at his old

profession. When he went personally rather than send

a hired man he did so as a personal sacrifice for the

benefit of all.
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In conclusion, it must be admitted that Whistler

spent the money received from Carter upon the mutual

properties several times over and that the money he

paid Bayne was his own by right.

Appellees can, therefore, claim no right in the one-

half interest bought from Bayne by reason of the $250

cash paid by Whistler as part consideration for the

same.

D

—

Deal with Bayne Recognized as Whistler s Per-

sonal Affair,

There was nothing secret about the deal with Bayne,

and both parties treated it as Whistler's personal in-

vestment.

With reference to this transaction, Whistler wrote

Macdonald as early as December 9th, 1903 (Exhibit

C):

''You spoke about my having a good piece of

ground on Dahl Creek. I wish I was sure of it.

An old man here by the name of Bayne that has

owed me about $500 since 1901 and who sees no

signs of being able to pay me, gave me half interest

in a piece of ground he owns on Dahl Creek for a

thousand dollars, the rest to be paid out of the

ground ..." (Tr., 226).

This shows that Macdonald was informed of the

deal the same summer it was consummated, and that

both parties looked upon it as Whistler's personal trans-

action.
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Again; November 26th, 1905, Whistler wrote Mac-

donald (Exhibit I) :

''I have some hope of a claim that Bayne and /

have out on the tundra here. Some laymen are on

it and they have got into a little streak of gold-

bearing gravel that may turn out good at any time"

(Tr., 231).

This is No. 6 Wonder before he secured Bayne's in-

terest in return for his lost interest in the Dahl Creek

Fraction.

By way of comparison, it will be observed that

throughout all his many and long letters Whistler never

spoke about any of the nine claims as ''his/' but as ''our"

claims.

Did Macdonald make any remonstrance against

these personal enterprises of Whistler? None what-

ever.

Though Macdonald never let slip an opportunity to

get a deed immediately to everything that belonged to

him he never asked for a deed to this property.

The deed to Carter by the two of them was made Sep-

tember loth, 1903, two months after Whistler pur-

chased the Bayne Fraction; and on August ist, 1904

(over a year afterwards), Macdonald secured from

Whistler another deed to one-third interest in the nine

claims, for which he had already got a deed to a one-

half interest in October, 1900, leaving Whistler devoid

of any record title to the nine claims.
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When Macdonald was so extremely careful lest he

should lose any portion of what he might be entitled

to in the nine claims, why did he not call for a deed to

his and Carter's interest in the Bayne claims as soon

as he thought he was entitled to it?

Macdonald, by his actions in this matter, shows that

he recognized the right of Whistler to make personal

investments for his own personal benefit, and that the

purchase of the Bayne interest was such a transaction.

If the purchase of this interest had proved a loss,

could appellees have been compelled to contribute two-

thirds to this loss?

As was said by the Supreme Court of California in

Miller vs. Buttcrfield, 79 Cal., 62:

^^Certainly they could not, one or more of them,

allow another to make a purchase with his own
funds, and at his own risk, and, without being

obliged to reimburse him in case of loss, claim the

advantage of bargain in case of gain."

VII.

whistler's confessions.

Appellees introduced considerable testimony to show

that Whistler had admitted he was a partner with Mac-

donald. Some of these witnesses testified that he had

explained to them that Macdonald was an equal part-

ner with him in everything he then had or should

"acquire" in the future.
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Before we discuss the evidence on this subject we

shall pause to call attention to the law touching this

branch of the case.

It will be conceded, we trust, that if appellees have

failed to prove a partnership or a trust, no amount of

admissions on the part of appellant will establish one.

Admissions can only be treated as corroborations;

but if the direct evidence is not sufficient to make a case

the corroborations can not make one. In other words,

there can be no corroborations unless there is something

to corroborate.

The mere fact that A states to B that he is a partner

of C does not make him such partner, nor does it estab-

lish a right upon which C can maintain an action

—

though it may operate as an encouragement to bring

one.

We shall content ourselves, under this head, by sim-

ply quoting from Copper River M. Co. vs. McClellan,

supra, which is apropos the case at bar:

^'The Code of Alaska declares that the oral ad-

missions of a party ought to be viewed with caution.

Section 673, Code of Civil Procedure. Greenleaf

adds to this general rule by declaring that they

ought to be viewed Svith great caution.' This

class of evidence, in a case like the one at bar, was

considered by Story, Associate Justice of the Su-

preme Court of the United States, when on circuit,

in the case of Smith vs. Rurnham, 3 Sumn., 435,

Fed. Cas. No. 13,019. His opinion is cited with
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approval by the Supreme Court of the United

States in a similar case

—

Hopkins vs. Grimshaw,
supra. In Smith vs. Burnham, Judge Story says:

^^ ^And then, again, the whole substance of the

case is to be made out, as has been already intimated,

by confessions. Now, evidence of this sort, espe-

cially where it goes to the whole merits of the case,

is certainly open to much objection. It was well

remarked by Sir William Grant, in Lench vs.

Lench, 10 Ves., 518, where an attempt was made to

establish by parol declarations and confessions of a

party a trust in real estate, that ^'it is in all cases most

unsatisfactory evidence, on account of the facility

with which it may be fabricated, and the impossi-

bility of contradicting it. Besides, the slightest

mistake or failure of recollection may totally alter

the effect of the declaration."
'

"The case at bar falls within the very evil men-

tioned by Judge Story. Here the substance of the

whole case is sought to be established by oral ad-

missions positively denied by the defendants. The
original contract of agency is oral, and is disputed

in the most important particular, and depends

finally upon the oral statement thereof by the presi-

dent of the board of directors of plaintiff's com-

pany, w^ho, it is clearly shown, did not make it, and

only stated it as told to him by Millard and Ferine.

Then we have an array of other alleged oral ad-

missions testified to by Ferine, Eastman, Millard,

Sexton, Fearson, Bradshaw and Helm, and as fully

denied by the opposing witnesses. Then, again,

there is a noticeable absence from plaintiff's testi-

mony of documentary proof, which might even
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serve as the foundation for a trust in real property.

There is not a single writing introduced on the

part of plaintiff which can be given this effect, nor

is its documentary evidence inconsistent with the

strictest business integrity on the part of the defend-

ants. This phase of plaintiff's case is met by the

further criticism of the Court in Smith vs. Burn-

ham:
'^ 'He added, in reference to the case before him,

what is equally true in the case before us, that

''there are no corroborating circumstances by any

writing under his (the party's) hand. In most of

the cases there has been at least something in writ-

ing—some account by which it appeared that the

fund was laid out."
'

"Judge Story continues:

" T have read over the whole evidence in this

case, and although there is much from the confes-

sions of the defendant, which, if it stood alone,

might lead one to the conclusion that there was some

sort of partnership or joint interest intended by the

parties in certain purchases made or to be made of

lands and lumber in Maine, yet I am not entirely

satisfied that it is so definite and satisfactory, as to

its nature or extent or the proportions of the parties,

as would lead a court of equity to enforce it; for it

is a general rule of such courts not to interfere to

direct a specific performance of any agreement

where the terms of the contract are not at all definite

and full, and its nature and extent are not made out

by clear and unambiguous proofs. See Story, Eq.

Jur., pp. 751, 764, 767, and the cases there cited.

But the countervailing proofs on the part of the de-



148

fendant do certainly throw great doubts and uncer-

tainties over the proofs on the other side, and lead

us to the conclusion that there may have been some

mistakes and misapprehensions, to say the least, on

the part of the plaintiff's witnesses as to the purport

and effect of the conversations of the defendant to

which they testify."
) n

In the case of Borland vs. Zettlosen, 27 Fed., 134,

the Court gave utterance to the same doctrine in the

following language:

*^Testimony as to naked admissions given by

witnesses, who, though not parties to the record,

are in close sympathy and interest with the party

calling them, is one of the most untrustworthy

kinds of evidence, i Greenl., 200 . . . Us-

ually the witness can not give the precise language,

nor the whole of it. A little difference of expres-

sion, or a slight qualification omitted, forgotten, or

suppressed, might neutralize all its legal effect."

A

—

The Oral Admissions.

Under the law, as laid down by the above authori-

ties, we deem it unnecessary to discuss the alleged oral

admissions.
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B

—

The JVritten Admissions.

Exhibit /.

On the trial, counsel took a great deal of comfort

out of the following excerpt from Exhibit I, written by

Whistler to Macdonald November 26th, 1905:

'^I have some hopes of a claim that Bayne and

/ have out on the tundra here—that may turn out

good at any time. It would set me on my feet next

spring, and give me a fresh start and something to

prospect our other ground with" (Tr., 231).

The last phrase, counsel contends, proves conclusive-

ly that Whistler looked upon the Wonder Creek claim

as partnership property.

It is unfair to judge Whistler's meaning from a

single word employed. It must be clear from the en-

tire statement taken as a whole that he looks upon the

Wonder Creek claim as ''my," and not "our" property.

It will have been observed that whenever in these

many letters he referred to any of the nine claims he

referred to them as ''our property," and whenever he

referred to the claims in which Bayne had an interest

he referred to the owners as ^'Bayne and I/'

From Whistler's letters as well as from both his

direct and cross-examination, it is apparent that he is

very awkward in his handling of the English language.

Very frequently throughout he uses words in their

wrong sense, and should they be construed literally he
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would be charged with saying the very opposite to what

the context clearly discloses he intended to say.

In the instance referred to, he unquestionably in-

tended to say "our mutual properties,'' but the word

mutual is not in his dictionary, or if it is, it did not

occur to his mind at the time.

Exhibit A.

The letter which awakened Macdonald to the real-

ization that he owned an interest in the Wonder Creek

properties is the last one that Whistler wrote and the

first one introduced in evidence, not as part of the cross-

examination but as evidence in chief. It is worth

quoting:

"With regard to my Center Creek property, you

ask in your letter what you may expect out of it this

summer. I am going to do just what I planned

out in the first place as soon as I found it was likely

to bring me in a little money, and that is to refund

Carter his $1000 until such time as we realize from

some of our Kougarok claims and to replace the

$300 in the Bank of Commerce that I unfortunately

drew out of yours in 1900. Had I owned the

ground when I sold to you and Carter it would

have gone in with it" (Tr., 217).

We shall waste no time on this letter, except to refer

to Whistler's testimony in regard to it.

Whistler testified that he felt extremely friendly to

both Macdonald and Carter, and that he knew neither
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of them could afford to lose any money. Inasmuch,

therefore, as he felt responsible for, or at least might

be suspected of dishonest dealings in inducing them

to make the investment, now that he felt he would get

a competence out of his own properties and yet ex-

pected great things out of their Kougarok claims, he

was willing, in order to show his good faith, to refund

the money they had lost on his recommendations, and

repay himself later out of the Kougarok claims.

This letter may not be a compliment to Whistler

as a financier, but it speaks volumes for him as a gen-

tleman and a friend.

VIII.

On direct examination, Whistler was asked whether

he, during the time he had been in Alaska, could have

been employed at his old profession as master of large

ships, and if so at what salary. This question was ob-

jected to, and the objection sustained. Whereupon

appellant made the following offer:

''Mr. Rustgard—We offer to show by this wit-

ness that the defendant Whistler could, if he had

so desired, been employed at his old profession as

master of big ships at a salary of two hundred dol-

lars per month and all expenses. We also wish to

show in the same connection that the plaintiff in this

case, Mr. Macdonald, during the same length of

time, has been working for a salary of one hundred

dollars per month ; not all that time, but that during
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portions of the time he drew only seventy-five dol-

lars per month. We offer to show this for the pur-

pose of showing the improbability of Mr. Whistler

having any such an agreement with Mr. Macdonald,

as Mr. Macdonald has testified to."

This offer was ruled out (Assignment of Error,

X. B, Tr., 255).

This evidence was admissible for at least two differ-

ent reasons. One would be to show the value of

Whistler's time, and the estimation in which both he

and Macdonald held that value; and second, to show

that Whistler was not in Alaska of necessity for the

purpose of making a living for himself and family, but

that the main object of his stay there was for the pur-

pose of being in a position to take advantage of oppor-

tunities to invest in mining, and in that manner make a

fortune. Such evidence would therefore have a direct

bearing on the probability of Whistler agreeing to give

up to appellees two-thirds of all he should acquire for

a mere pittance contributed by them. If it could be

shown that Whistler put up with the hardships of his

life in Alaska in the hope that his stay here would af-

ford him an opportunity to acquire a fortune, the find-

ing of the Court that he agreed to give up two-thirds of

such fortune in consideration of an insignificant pit-

tance from one of them while ^'actually engaged in lo-

cating and buying a piece of ground," as said finding

would seem to indicate (Tr., p. 40, Sub. 3) , would make

the said finding more absurd than ever.
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This feature of the relation of the parties would have

been further elucidated by the evidence that Macdon-

ald's earning capacity was only about a third that of

Whistler's, but this evidence, too, was ruled out (As-

signment of Error, X. B., Tr., 255).

The injustice of ruling out this evidence as to the

earning capacity of Whistler is further apparent from

the fact that immediately after appellant's evidence had

been ruled out, appellees were allowed to introduGe

evidence to show that Whistler had no other way to

support himself than to solicit Macdonald's aid to go to

Alaska, and for a small consideration practically sell

himself to appellees for an indefinite period of time to

be terminated upon a contingency which might never

occur (Tr., 144-146).

IX.

The Court erred in sustaining the objection of ap-

pellees to the question asked of the appellant, as to the

cost of living in Alaska for a family during the years

1900, 1901, 1902, 1903, 1904 and 1905. And in ruling

out the offer of appellant's counsel to show the cost of

living during the said years for the ''purpose of con-

" tradicting the testimony of Macdonald that he had

" made an agreement with Whistler in the fall of 1900

" that he was going to keep Whistler going with the

" necessaries of life and for the purpose of contradict-

" ing him in that he did not furnish even one-half of



154

" the share of provisions and labor which he says he

*^ agreed to do" (Assignment of Error VIII).

On the theory advanced by counsel for appellees in

making his objection to this offer (Tr., 253), viz.: that

Macdonald had never agreed to furnish Whistler sup-

port, this evidence is immaterial; but on the theory that

appellees owed him such support it is material.

It is also material for the purpose of showing the

value of Whistler's time in Alaska. Appellant testi-

fied that the money which he had earned by his own

labor since he arrived in the country would amount to

an average of $5 per day, ^'straight through," and that

all of it had been consumed in the support of his fam-

ily and in acquiring mining properties.

In a court of equity the cost of these properties must

be taken into consideration in determining the relief

asked.

X.

The Court erred in granting the motion of appellees

to strike out all evidence of appellant's expenses con-

nected with the working and development of the Won-

der Creek properties (Tr., 187; Assignment of Error

XIII, p. 258). The reason assigned for making the

motion was that the answer of the appellant did not set

up any counterclaim for any expenses connected with

those properties. The evidence had been admitted

without objection, and the action being one for an ac-
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counting the various items need not be set up in the

pleading.

Vol. I, P/. Gf Prac, p. 97;

Tillottson vs. Tillottson, 34 Conn., 361.

XI.

The Court erred in overruling the demurrers to the

original and to the amended complaints (Assignments

of Error II and III, Tr., p. 249). Neither complaint

is sufficient in equity. It was incumbent on the appel-

lees to have shown:

( I.) The terms of the contract, and that it was fair

and reasonable, and that appellees had performed their

part of it.

See, also:

Sections 764, 768, Pomeroy's Eq. Remedies,

Vol. II;

Section 400, Vol. I, Pomeroy's Eq. Jurispru-

dence;

Sections 1404, 1405, Vol. 4, Id.;

Vol. 20, PL & Pr., p. 435;

Vol. 9, Id., p. 452.

'Tn the next case it may be affirmed as an ele-

mentary rule of the most extensive influence that

the bill should state the right, title or claim of the

plaintiff with accuracy and clearness and that it

should, in like manner, state the injury or grievance
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of which he complains and the relief which he asks

of the Court. In other words, there must be such

certainty in the averment of the title upon which the

bill is founded that the defendant may be distinctly

informed of the nature of the case which he is called

upon to meet."

Sec. 241, Story^s Eq. Pleading.

*^A bill for specific performance must set out a

contract which is clear and definite, and where the

contract set up is very vague as to the kind and ex-

tent of the improvements which were to constitute

the consideration of the promise sought to be en-

forced, and as to the time within which they were

to be made, no criterion is afiforded by which the

Court can determine when the contract has been

performed on the complainant's part."

Wright vs. Wright, 31 Mich., 380.

*'Not only must the contract when resting in

parol, be proved in the clearest manner, but it must

be substantially the same set forth in the bill."

Wilson vs. Wilson, 6 Mich., 9.

See, also:

Iron Age Pub, Co, vs. West, U, Tel. Co. ( Ala.)

,

3 So-) 449-

(2.) That there was fraud on the part of the ap-

pellant in making the Wonder Creek properties in his

own name.
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"Fraud is never presumed and in order to entitle

a party to relief either at law or in equity, on that

ground it is essential that the fraud be distinctly al-

leged in the pleadings so that it may be put in issue

and evidence thereof given."

Vol. 9, PI. & Prac, p. 684;

Wetherly vs. Strauss, 93 Cal., 283.

(3.) That there was no laches on the part of plain-

tifif, but that they instituted the actions as soon as they

learned of the fraud.

"A cestui que trust seeking to establish a stale

trust must allege in his bill facts sufficient to excuse

the apparent laches."

Vol. 22, Ency. PI. & Prac., p. 129;

Badger vs. Badger, 2 Wall., 94;

Felix vs. Patrick, 36 Fed. Rep., 457;

Felix vs. Patrick, 145 U. S., 318.

In the latter case the Supreme Court, affirming the

rule laid down in Badger vs. Badger, 2 Wall., 93, in

speaking of the excuses for laches, said:

''The party who makes such appeal should set

forth in his bill specifically what were the impedi-

ments to the earlier prosecution of his claim; how
he came to be so long ignorant of his rights, and

the means used by the respondent to fraudulently

keep him in ignorance; and how and when he first

came to a knowledge of the matters alleged in his
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bill; otherwise the chancellor may refuse justly to

consider his case upon his own showing without in-

quiring whether there is a demurrer or formal plea

of limitations contained in the bill/'

These rules of equity pleading have been entirely dis-

regarded. There is no allegation as to the value of the

properties asked for, nor what they cost the appellant;

nor what consideration, if any, passed from appellees,

nor when appellees discovered the fraud.

In conclusion, we submit that:

XII.

THE CLAIM OF APPELLEES IS BARRED BY LACHES.

Before a court of equity will decree the relief prayed

for, the plaintiffs must show that the relief was sought

as soon as the alleged fraud on the part of the defend-

ant was discovered. In other words, the burden is on

the appellants in this case to show that they are not

guilty of laches.

In this they have failed. As a matter of fact, it ap-

pears affirmatively that they were acquainted with the

Bayne deal at the time it was made (Tr., 226, 231).

Also see discussion of this under Point VI herein.

They knew that Whistler took the Center Creek claims

as well as the Bayne interests in his own individual

name. They made no remonstrance. On the contrary,

they treated it as his own personal investment and not

until three years later, when the properties, through the
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exertions of appellant, had become valuable did they

bring the action.

We submit their rights, if any, were then barred.

See:

Steinbach vs. Bon Homme Mining Co., 152

Fed., 333;

Patterson vs. Hewitt, 66 Pac, 552;

Patterson vs. Hewitt, 195 U. S., 309;

Twin-Lick Oil Co. vs. Marbiiry, 91 U. S., 587;

Gallihcr vs. Cadwell, 145 U. S., 368;

Harwood vs. Railway Co., 17 Wall., 78;

Gottschalk vs. Melsing, 2 Nev., 704;

Danemeyer vs. Coleman, 8 Saw., 51;

Curtaz vs. Larkin, 94 Fed., 251;

Hardt vs. Heidweyer, 152 U. S., 547;

Kinney vs. Consolidated Mining Co., 4 Sawy.,

382.

The case at bar comes clearly within the rule ap-

plicable to cases where the property is of a speculative

or fluctuating character in value, in which event it is

held the duty of one claiming an interest therein to

press his claim at the earliest possible moment; the rule

being applied with great strictness to mining property,

such property being of an especially precarious nature

and exposed to the utmost variations in value.

In the quite recent case of Patterson vs. Hewitt, 195

U. S., 309, the Supreme Court of the United States, in
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discussing the question of laches and as to whether the

defense of laches in an equity case would be controlled

as to time by the statute of limitations of New Mexico,

applicable in law actions, say:

^'.
. . we consider the better rule to be that

even if the statute of limitations be made applicable,

in general terms to suits in equity, and not to any

particular defense, the defendant may avail himself

of the laches of complainant, notwithstanding the

time fixed by the statute has not expired . , .

Indeed, in some cases the diligence required is

measured by months rather than by years. Pollard

vs. Clayton, i Kay. & J., 462; Atwood vs. Small, 6

Clark & F., 356. And in others a delay of two,

thrte or four years has been held fatal. Twin-Lick

Oil Co. vs, Marbury, 91 U. S., 587, 23 L. Ed., 329;

Hayicard vs. Eliot Nat. Bank, 96 U. S., 61
1

; Hoi-

gate vs. Eaton, 116 U. S., 33; Hagcrman vs. Bates,

5 Colo. App., 391, 38 Pac, 1 100; Graff vs. Portland

Town & Mineral Co., 12 Colo. App., 106, 54 Pac,

854."

In that case certain mining locations had been made

and placed in the hands of a trustee to hold for the

benefit of all parties interested; it being understood

that such trustee should make a deed to such of the

parties holding interests therein as should contribute

their share to the work, labor and expenses necessary

to obtain a patent to the land. The trustee took pos-

session of the property, and with one of the defendants

superintended and directed the work upon said mine
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during the years 1883 and 1884, the trust having been

created in 1883, In 1885, a patent was obtained, the

appellants having contributed their share of the work

which enabled :he patent to be obtained and to entitle

them to a deed to an eighth interest under the trust

agreement. In 1885, one of the appellants demanded

his deed, but the trustee refused to execute it, and de-

nied his right thereto. The trustee performed a great

deal of work on the claims from 1885 to 1890, but

neither of the appellants ever contributed any part of

the expenses of said work. In 1890, the defendants

discovered a large body of rich ore. In 1893, the ap-

pellants brought an action to enforce the trust, which

they alleged existed by reason of the agreement entered

into in 1883. The lower Court refused to enforce the

trust on the ground of laches in prosecuting their rights

on the part of appellants, the latter having known that

the trustee repudiated their rights thereunder in 1885.

In affirming the decree of the Supreme Court of

New Mexico, the Supreme Court of the United States

say:

^Tt thus appears that the right of action accrued

to the appellants in April, 1885, and that this suit

was not brought until eight years thereafter in

1893. Whether the refusal of Hewitt to make the

deeds was right or wrong, is not material here.

There is no doubt from the findings that the appel-

lants had no share in the subsequent development

of the mine or the discovery of ore in 1890, and that
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it was through the efforts and perseverance of the

defendant and the aid they received from Fergus-

son that they were put in possession of this valuable

property. If appellants had expected a share in this

property they should have either brought a bill

promptly to enforce their rights or at least contrib-

uted their proportionate share to the subsequent

work and labor, and the expenses then incurred.

To award them now a deed to their original inter-

est in the property would be grossly unjust to the

defendants, through whose exertions the value of the

property was discovered and the mine put on a pay-

ing basis. While it is true the Court might impose

upon the appellants the payment of their propor-

tionate share of labor and expenses as a condition

of relief, it could not compensate the defendants for

the risk assumed by them that their exertions would

come to naught. There is no class of property

more subject to sudden and violent fluctuations of

value than mining lands. A location which today

may have no salable value may in a month become

worth its millions. Years may be spent in working

such properties apparently to no purpose, when sud-

denly a mass of rich ore may be discovered from

which an immense fortune is realized. Under

such circumstances, parties having claims to such

property are bound to the utmost diligence in en-

forcing them, and there is no class of cases in which

the doctrine of laches has been more relentlessly en-

forced.'' (Italics ours.)
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In Harwood vs. Railroad Company, 17 Wall., 79,

the same Court say:

".
. . That without reference to any statute

of limitations equity has adopted the principle that

the delay which will defeat a recovery must depend

upon the particular circumstances of each case."

"The question of acquiescence or delay may often

be controlled by the nature of the property which

is the subject of litigation. A delay which might

have been of no consequence in an ordinary case

may be amply sufficient to bar relief when the prop-

erty is of a speculative character or is subject to con-

tingencies, or where rights and liabilities of others

have been in the meantime varied. If the property

is of a speculative or precarious nature, it is the

duty of a man complaining of fraud to put forward

his complaint at the earliest possible moment. He
can not be allowed to remain passive, prepared to

affirm the transaction if the concern should prosper,

or to repudiate it if that should prove to his advan-

tage/'

Hayward vs. Bank, 96 U. S., 61 1.

In the case of Sullivan vs. Railroad Co., 94 U. S.,

806, the Supreme Court further says:

"To let in the defense that the claim is stale, and

that the bill can not therefore be supported, it is not

necessary that a foundation shall be laid by any aver-

ment in the answer of the defendants. If the case,

as it appears at the hearing, is liable to the objec-
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tion by reason of laches of the complainants, the

Court will upon that ground be passive and refuse

relief. Every case is governed chiefly by its own
circumstances." (Italics ours.)

We submit that if ever there was a case where the

Court should ^^be passive and refuse relief" on all of

the circumstances of the case, this is one. Not alone by

reason of the laches of the appellees, but because of

the unconscionable nature of the contract which they

seek to enforce. {Marks vs. Gates, 154 Fed., 483.)

We have discussed the facts in this brief without

reference to the original exhibits and deposition of Mr.

Rogers, which this Court has, by its order, required the

lower Court to send up to this Appellate Court. We,

however, reserve the right on the hearing to use such

exhibits and such deposition.

We respectfully ask for a reversal of the decree of

the lower Court.

JOHN RUSTGARD,
Attorney for Appellant.

CAMPBELL, METSON, DREW,
OATMAN & MACKENZIE, and

E. H. RYAN,
Of Counsel.
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To award them now a deed to their original inter-

est in the property would be grossly unjust to the
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Court should ^*be passive and refuse relief" on all of
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No. 1623

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit.

T. A. AVHISTLER,
Plaintiff in Error and Appellant,

vs.

R. G. MACDONALD and F. J. CARTER,
Defendants in Error and Appellees.

BRIEF FOR DEFENDANTS IN ERROR AND

APPELLEES.

STATEMENT OF THE CASE.

This is an action on the equity side of the Dis-

trict Court for the District of Alaska, Second Divis-

ion, wherein the defendants in error, plaintiffs be-

low, seek to have it declared that Whistler, plaintiff

in error, be declared the trustee of certain mining

claims situated in said District of Alaska to the

extent of two-thirds thereof, and that said Whistler

be compelled by decree to make proper conveyances

thereof, one-third to each of said plaintiffs and that

the .plaintiffs have judgment for the royalties

claimed by them, and their interests in said claims.



The bill alleges that some tmie prior to the year

1902 plaintiff Macdonald and the defendant Whis-

tler were mining partners, the plaintiff Macdonald

having contributed to the partnership money, tents,

supplies, equipment, provisions and transportation,

and some mining property near Nome, and that

Whistler had agieed to attend to the development

and preservation of the title of said property, and

to acquire and protect other mining interests in

Alaska for the joint benefit of the partners, and that

they were the joint o^M^iers and equally interested

in various mining properties in Alaska and other

partnership assets under this partnership arrange-

ment.

That in the year 1902 Macdonald procured Carter

to participate in the business of said partnership

and that he then contributed to it $1000 upon the

representation of Macdonald, who was acting at the

instance and solicitation of defendant T\Tiistler, that

Carter w^ould become an equal partner with the

other two in the properties and interests which the

partnership owned, as well as in all properties and

interests TNHiistler shovild thereafter acquire; that

subsequently Whistler did acquire some valuable

claims known as Number 5 Wonder Creek and the

Whistler Bench, out of which large sums of money

have })een taken. Whistler denied generally each

and every allegation in the complaint, and that the

plaintiffs, or either of them, Avere ever interested

either directlv or indirectlv in the valuable claims



described in plaintiff's complaint, or that the claims

were purchased or acquired by him by means of

money or anything of value furnished by Macdon-

ald or Carter, and further that he has been, and is

a co-tenant with plaintiffs in several mining claims

on the Seward Peninsvila, and in the prospecting

and operation of such claims has been a mining

partner with them, and further, that for the mutual

benefit of himself and the plaintiffs below he per-

form.ed various work and made various improve-

ments upon the mutual property in prospecting and

developing it, and doing the annual assessment on

it to the value of about $6000, and alleges that

plaintiffs are indebted to him in a sum exceeding

$4000.

The court found that the allegations of the plain-

tiffs ' amended complaint were true and that the

allegations of the defendant's answer Avere untrue,

except wherein it is admitted that plaintiff and de-

fendant Whistler are mining partners, and that

Whistler had acquired by location and purchase out

of the partnership assets the legal title to Number 5

Wonder Creek, and also an undivided half interest

in the placer mining claim known as First Tier

Bench, Right Limit, Wonder Creek, also known as

the Whistler Bench, and made its decree that said

Whistler held such legal title as trustee for the use

and benefit of said partnership and said Macdonald

and Carter to the extent of two-thirds of the estate

held by said T\Tiistler therein, and to each of them

one-third of said estate, and decreed that Whistler



make the conveyances necessary to convey to Mac-

donald and Carter the respective interests found by

it to belong to them.

When the evidence was all put in the court

granted plaintiff's motion to strike out all the evi-

dence of the defendant as to Whistler's expenses

incurred in looking after and working, or taking

care of, or in any way had with reference to the

Wonder Creek properties, upon the ground that the

defendant's answer did not set up any counter

claim for expenses connected with those properties

(Trans. 187).

STATEMENT OF FACTS.

The plaintiff Macdonald became acquainted with

the defendant Whistler in Hongkong, China, in

1896, at which time Whistler was captain of the

steam.ship Tacoma, and Macdonald was purser on

the same vessel. They were shipmates thereafter

for a period of between twelve and eighteen months

(Trans. 53), when Whistler was discharged from

his employm.ent (p. 144). Macdonald left that em-

ployment in 1899 and entered the employ of the

Northwestern Commercial Company as a purser on

its vessels, and remained with it in that capacity

until October, 1906. He made his first trip to Nome
on the steamer Centennial on its first trip in 1900.

Macdonald met AAHiistler on the streets of Nome
about the 18th of June, 1900, and Whistler then



told him that he was '*on the beach". Whistler at

that time had a camera on his shoulder and was

engaged in photography. Macdonald took ^A^iistler

out with him that fall to Seattle, furnishing him

transportation and paying his expenses in Seattle,

and afterw^ards furnishing him transportation to San

Francisco (Trans p. 53). While in Seattle Whistler

introduced Macdonald to a man named Cunning-

ham., for the purpose of inducing Macdonald to buy

a mining interest in Alaska from Cunningham.

Macdonald bought an interest in some mining claims

which Cunningham claim.ed to own on Mary's Gulch,

upon the understanding between Whistler and Mac-

donald that Whistler would accept from Macdonald

one-half of the purchase, and on his return to Nome
the next year look after their mutual interests (p.

54; p. 117). Whistler accepted the proposition and

was very glad to do so, saying that he was then in

shape to return to Nome, as he had a piece of ground

he would have a perfect right to go on and prospect,

at the sam.e time declaring that he intended to re-

main in Alaska, and that he would make it his busi-

ness to acquire properties in which Macdonald was

to own half of them all (p. 54), and then Macdonald

agreed to provide what supplies and moneys were

needed for the joint enterprise (p. 55).

A^^iistler returned to Nome the next spring and

^Macdonald furnished the sui:)plies, transportation

and money, and continued to furnish all that Whis-

tler asked for (p. 56). These relations between
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them continued from the date of their making in

the winter of 1900 to the time of trial, and during

that time Macdonald furnished in all something in

the neighborhood of $1500 in supplies, transporta-

tion and money (p. 56 and p. 63), besides many

other things, the kinds and value of which are not

specified in the record. There was no agreen:ient as

to any specific amounts to be furnished, and Whis-

tler never told Macdonald how much he needed.

Macdonald brought all that he thought was needed,

and never made a trip to Nome during the years

1901, 1902, 1903, 1904 and 1905 without bringing

something to Whistler. This arrangement was to

continue indefinitely until they should have some-

thing to divide up

—

^'a little stake"—at which time

they were to have a settlement, divide up and sep-

arate then or remain together, as they saw fit.

By the fall of 1902 Whistler had acquired nine

mining interests in various parts of the Seward

Peninsula and at that time proposed to Macdonald

that they sell a quarter interest in their enterprise

and properties for say, $800, to take in what Whis-

tler denominated a ^Svorking partner" (Trans, p.

57) and to raise money to prospect the ground

(Trans, p. 121) ; and at that time, Oct. 4th. 1902,

Whistler made a deed to Macdonald of a half inter-

est in tlie properties then held by them, and on the

same date executed to Macdonald a power of attor-

ney to handle the other half interest belonging to

Whistler, so that a sale could be readily made by



Macdonald should a purchaser be found (Pltf.'s Ex.

G, p. 235 Deft.'s Ex. 1, p. 237). Thereupon Mac-

donald Avrole to Carter, his co-plaintiff herein, and

laid the proposition before him, stating that the}^

needed a thousand dollars to prospect the ground

with, and that if he Avould come in with them for

that amount he would consider him, Carter, entitled

to one-fourth of any other properties they might

acquire (Trans, p. 57 and 58 Pltf.'s Exs. E and F, p.

227). Carter accepted the proposition and sent the

thousand dollars, which Macdonald brought up to

Whistler and delivered it to him on board the ship

Centennial in tlie Nome roadstead on June 16th, 1903,

and at the same time telling Whistler the arrange-

ment under which he had procured it, what he had

told Carter, and the conditions under which it was

sent, viz: for the purpose of acquiring property

and protecting the ground then had ; to all of which

Whistler assented; he agreed to the proposition and

kept the money, the receipt of which Whistler ac-

knowledged direct to Carter (Trans, p. 59 and p. 74

Pltf.'s Ex. H, p 230).

It was then agreed between Whistler and Mac-

donald that Carter should have an equal interest

with them in the enterprise, to-wit, one-third, in-

stead of one-quarter, as at first offered, inasmuch

as they had procured from him $1000 instead of

$800 (Trans, p. 59, p. 150).

Macdonald did not use the power of attorney

granted him by Whistler, ))ut on Sept. 10th, 1903,
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Whistler and Macdonald executed to Carter a deed

for a third interest on the properties then had (see

Deft.'sEx. 2, p. 239).

This arrangement, under which Whistler, Mac-

donald and Carter became mining partners (to

adopt Whistler's own expression) was thus con-

cluded on June 16th, 1903; and Macdonald contin-

ued to furni?h supplies, money, etc., that year and

the two subsequent years; and Carter's interest was

fully paid for by the payment of the thousand dol-

lars; and a few months afterwards, on January 1st,

1904, WTiistler acquired the interests which are the

subject of this action (p. 131).

Whistler acqviired his interest in the Yv^iistler

Bench claim (being a one-half interest) by staking

the ground and making a location thereof in com-

pany with one Sturtevant (who owns the other

half), on said date, January 1st, 1904; and on the

same day Whistler acquired his interest in Number

5 Wonder Creek claim by staking the same and

maldng a location thereof in company with one

Bayne, each owning one-half; subsequently Bayne

deeded to Whistler Ba}Tie's half of Number 5 Won-
der Creek in lieu of an interest in another piece of

property previously bought by WHiistler from

Bayne, which latter purchase was paid for by Whis-

tler with $250 out of the money so furnished by Car-

ter on June 16th, 1903 (Trans, p. 106; p. 164; p.

102).

After the thousand dollars was paid over to Whis-

tler in June, 1903, Macdonald did not see Whistler



again until the following June, twelve months later,

Avhen Macdonald arrived in Nome as purser of the

Victoria. Whistler came aboard the boat, and Mac-

donald asked him how he had gotten along during

the winter and what progress he had made with the

development work, and what he had done, or if

he had done anything. Whereupon A^^iistler said

that his wife had been sick and spoke of his bad

luck generally, and Macdonald then said: ^^Capt.

T\'Tiistler, you have misappropriated the money I

gave you, this money w^hich Dr. Carter sent out.

I don't like this. You know that money was sent

for a specific purpose and up to this time you should

have some results, some progress of some sort to

report with regard to this property. It is not

right." At which Whistler became excited, and

inclined to be emotional, and Macdonald says he did

not like to press him (Trans, p. 66).

In September, 1906, A^Hiistler went out on the

boat on which Macdonald was purser, going to Seat-

tle. . In a conversation with Macdonald on that trip.

Whistler, referring to the properties in suit, said

that he had men working on the properties under a

lease, and ^^I have got royalty in the bank amount-
'^ ing to $2800 this year out of it, but I am not in

*^ position to talk money now to either you or Car-

'* ter". To wiiieh Macdonald replied: ''That's all

*' right. You know that I know that you are in a

*' bad position, having your wife sick outside, and
** need all the money. We will wait until things
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** adjust themselves next year". Whistler said he

would be able to next year, and Macdonald replied:

^^I will be glad to hear that'' (Trans, p. 65).

The following winter Macdonald left his ship on

leave of absence and remained in Nome, Whistler

remaining in Seattle. During that winter Macdon-

ald again took up the matter of these properties,

writing to Whistler about them, and Whistler re-

plied as is shown in plaintiff's Ex. A, that he in-

tended to return to Carter $1000 and $300 to Mac-

donald of the moneys furnished until some of

the other properties produced something; that there

was not enough coming out of these properties to

divide in three and that he didn't intend to divide

it; that had the properties been larger they would

have been interested in them, etc., and in the follow-

ing May this action was commenced.

During these years T\Tiistler was also engaged in

the work of making photographs ; Macdonald assist-

ing him also in that work, bringing in supplies for

that purpose (Trans, pp. 61 and 122). During this

time also Macdonald was at sea and knew nothing

of the enterprise or the properties or developments

except what ^A^iistler told him (Tr. p. 80).

The claims in question are the only claims that

ever produced any money; the others all being non-

producers; some of which AVliistler has since sold,

and some of which he abandoned.
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ARGUMENT.

The relation created by the agreement, as alleged

in the complaint and as shown by the evidence, first

between Wliistler & Macdonald and subsequent!}^ be-

tween Whistler, Macdonald and Carter was either

that of partners or joint adventurers.

The court found that at the end of the year 1900

Macdonald j)urchased an undivided half interest in

the mining claim, on Mary's Gulch in the Second

Division of the District of Alaska through Whistler,

and that at the time of said purchase and the accept-

ance of one-half thereof hy Whistler, he, Whistler,

also agreed with Macdonald to acquire other mining

properties in the said Division and District of

Alaska, and to oversee, prospect and develop the

same, in all of which Whistler and Macdonald were

to be equally interested and Macdonald also agreed

to furnish Whistler supplies, equipment, provisions

and money when needed, to help Whistler out in a

general way, so that Whistler would be able to attend

to the mutual interests of himself and Macdonald

when not attending to his (Whistler's) other busi-

ness of photography, etc.

This finding is amply supported by the evidence.

(See Macdonald's evidence, p. 55.)

That was the construction put upon the agreement

by both parties to it. Macdonald furnished supplies

and continued to furnish them fi'om then until 1906.

Whistler staked nine claims in 1902 in tlie Kou-

garok Tou.ntry (Macdonald's testimony, p. 120), and
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deeded a half interest in them to Macdonald. Whis-

tler testified (p. 150) :

'^ Q. You gave him that power of attorney be-

'^ cause at the time you gave him an absolute title to

^' one-half interest in all this property you eonsid-

'' ered at that time that you and he were equal part-

" ners in everything you had up here; then you also

^' gave him a power of attorney to your other half in

'' order that he could take it all out and raise some
'' money on it; wasn't that it?

*' A. I presume it was; I don't know."

Garfield stated (p. 87) that in a conversation had

with Yv'histler in 1906, Whistler stated that Mac-

donald and he VN^ere interested in some properties in

the vicinity of Nome on Center Creek and also in the

Kougarok; that they were partners in those claims.

Sturtevant, who owns with Whistler a one-half in-

terest in Number 6 Bench on Right Limit, Wonder

Creek, one of the claims in controversy, testified as

follows (p. 91) :

'' I have heard Whistler micntion the name of

" Mr. Macdonald quite frequently. He has spoken
^' to me of him as a partner of his, and has

" spoken of him also as a friend. I have also heard
*^ Whistler mention Dr. Carter as being interested

'' with him and Mr. Macdonald in sorrue ground."

And again (p. 92) :

" I don't know that he ever mentioned decided

'^ partnership particularly, only that they were part-

ners. I remember simply in talking of different
<<
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matters that he mentioned them as being interested

with him in his mining ground. He mentioned

them as having sent in supplies and money to

a

*' him.'

Witness Carroll testified that in a conversation

he had with l^niistler, Whistler stated that he and

Macdonald were interested together in some mining

claims (p. 94).

Witness Ross testified that Whistler told him he

was a mining partner of Macdonald 's. That he,

Whistler, was looking after their mining properties

and Macdonald was furnishing him (p. 94). And
again (p. 95) :

" Well, he said that Mac was a mining partner of

his and was putting up the money, just the same

thing as he put up for him for me taking him

ashore, that he w^as looking after their mining in-

terests up here and that Mac was putting up

the money; putting up for everything. He said

'mining properties'. He did not go into any de-

tails, told m.e they w^ere mining partners; just a

casual conversation while I w^as pulling him ashore

from the boat."

And again:

'' Well he said this wav, he said that he was stav-

'^ ing up here and was looking out for their interests

*' together and keeping his eyes open for what he
*' could get hold of, and so on and that sort of talk

—

^' you know about how it is—and he was going to get

*' some property and when he got anything he was to



14

)>'' divide things up in this country, and so on

(p. 95).

Witness Fell testified that Whistler often talked

about Macdonald being interested in mining claims

together with him (p. 102).

Witness Wood testified to the same thing (p. 105),

and so did witness Rogers (pp. 109-110 and 111).

Macdonald thought so as appears from his letters

(p. 227-228), and besides furnished Whistler with

such supplies as he was called upon to furnish.

In

Shea V. Nilima, 133 Fed. 209,

the Circuit Court of Appeals for this Circuit, speak-

ing through the late Judge Hawley, concerning an

oral agreement of this character, said, p. 213

:

'*The entire steps taken by the parties must be
considered. Whatever was done in furtherance
of the common purpose, understanding and
agreement must be treated as an entire or con-

tinuous transaction, so far as their rights and
obligations in respect to the enterprise are con-

cerned. If by w^ords, acts and deeds they joined
together in a common purpose, and agreed to

share equally in the enterprise, they were, in a
certain sense, partners, and such a partnership
may be formed without any written articles be-

tween the parties. In determining whether the

relation betv»^een the parties to an oral agree-

ment constitutes a partnership, their intention,

as is disclosed by the nature and effect of the

whole agreement, and acts done thereunder,

must govern."
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Meagher v. Reed, 14 Colo. 335; 24 Pac. 681,

was a suit in equity to recover an undivided one-

fourtli interest in a leasehold estate in a certain lode

claim situated in Summit County, Colorado, and for

an accounting of the proceeds realized by the appel-

lants in working that property. The suit was predi-

cated upon an alleged partnership agreement be-

tween appellants and three other persons, and the is-

sues presented were—First, whether the partnership

was established by the evidence, and Second, whether

such evidence was legal and competent.

It was agreed by and ])etween the several parties

that thev would obtain a lease on a certain lode

mining claim, and after obtaining it would together,

as an Association or partnership, enter upon and

into said mining profjerty and prosecute the work

of developing and extracting the ore under and by

virtue of the terms of the lease, for the joint benefit,

profit and advantage of said several partners. The

lease was afterwards executed by the owners to

Meagher, one of the partners, and subsequently re-

corded. After the execution of the lease Meagher,

on behalf of the partnership, took possession and be-

gan developing the property, and the plaintiff, as he

was bound to do, contributed materials and funds

in aid of the common enterprise.

It was settled between Meagher, Reed and Smith

that Reed and Smith should each take and carry the

burden of an undivided one-fourth interest. In the

letter of April 27th addressed by Meagher to Smith

it was stated that Barker was to have one-fourth.
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At the time the enterprise was set on foot and

prior to the execution of the lease the four parties

named undertook to acquire a lease of the property

in question, and to develop and work the same for

the purpose of extracting the mineral therefrom and

to pay the expenses and share the profits, if any, in

accordance with their respective interests. This w^as

a partnership. The court said, p. 686:

^*In England and in America the operation of

mines has long been considered a species of
trade. The nature of the business, and partic-

ularly the necessity for the continuous operation
of mines, the practical impossibility of each
ow^ner acting independently, and the consequent
necessity of community of interest in the conduct
of the business, have induced a careful consider-

ation by the courts, in the many cases which
have arisen, of the principles of law and equity
properly and legally applicable to the business

of mining, and the relation of mine-owners to

each other. The result has been the application

to the relation of co-owners of mines, at least

wdiile engaged in their joint operations, of the

principles of partnership lavv^ so far as such ap-
plication has been essential to the successful

prosecution of mining operations, and the pro-

tection of the rights and interests of the parties

as between themselves and towards third per-

sons. In law the owners of mines hold their

property as joint tenants or tenants in common,
and not as partners. The courts in applying
the principles of the law of partnership to the

relation of such owners, when conducting mining
operations upon their propert3% have departed
from the principles of the law of co-tenancy

only so far as the nature of the business and the

rights and interests growing out of the business

and the remedies for their enforcement and pro-

tection have seemed to require. For this reason
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a mining partnership has been usually, if not
always, considered and treated as a particular

and not a general partnership. It is undoubt-
edly a general rule that when two or more per-

sons acquire mining property solely or princi-

pally for the purpose of extracting the ores, in

the absence of an express intention to enter into

a general commercial partnership in the conduct
of their mining operations, the relation exist-

ing between them in the transaction of their

common business is a mining partnership, and
not a general partnership. 1 Bates Partn. Sec.

163. In this case the principal, if not the sole

object of obtaining the lease of the ^Felicia

Grace' was the extraction of ores from the prop-
erty. It is claimed by appellants that the part-

nership alleged in the complaint and found by
the court is a general or commercial partner-
ship, which would be necessarily dissolved by the

transfer of the interest of any one of the parties.

It is clear that this position is untenable unless

the evidence clearly establishes the fact that it

was the intention of the parties to enter into

such a relation. That there is no such evidence

is apparent. Neither is there any fact or cir-

cumstance upon which the conclusion that such
was the intention of .the parties can be predi-

cated. The relation, therefore, between Mea-
gher, Reed, Smith and Barker, when the lease

was obtained and at the time and after the work
was begun, was that of a mining ]')artnership,

the members of which were changed from time
to time as the work went on. In Collier on
Mines (star page 88) it is said: *A question of

some nicety sometimes arises whether persons
working mines are trading partners or mere
joint occupiers of the land, using the minerals

as part of its produce. The result of the cases

on this subject (some of which are somewhat
conflicting) may be stated to be that this ques-

tion will turn on the consideration whether the

land be obtained wholly or principally for the



18

purpose of trading in the ore, or whether the
selling of the ore be only incidental or appurte-
nant to the occupation of the land. Where,
however, companies of adventurers have been
formed for the purpose of mining, and obtained
leases either of the land or the minerals, or
license to work in pursuance of that object, the
courts of equity have long since recognized such
associations as a species of trading partnership.'

Again at page 89 it is said :
' The dissolution of

partnerships so numerous b}^ death, bankruptcy,
outlawry or felony of any one partner, w^ould

have been incompatible with that continuous
working of a mine which is necessary to success.

It w^ould have been highly inconvenient if no
partner had been allowed to part with his share
without the consent of each of his copartners.

Moreover, the spirit of speculation and adven-
ture, without which concerns so hazardous as

those of mining would seldom be commenced or

persevered in, and the fluctuating nature of the

property, indicated the expediency of a ready
transferability of shares. Again, it would have
been somewhat hard upon the mining adven-
turer if each of his associates, w^hom he had not
the means of selecting, had power to bind him
by engagements wdth the public as extensive as

those partners in ordinary trading concerns.

Accordingly, mining partnerships were early

recognized as differing from ordinary trading
partnerships in not being founded on delectus

personae, from which principle the rights and
obligations of ordinary trading partners are

mainlv deri\ed. It was decided, after manv
doubts, that the mining partner had a right

either to relinquish or transfer his share with-

out the consent of his copartners, and that upon
his death or bankruptcy the law, instead of dis-

solving the partnership, would transfer it to his

executors or assignees, and the power of part-

ners to bind each other by engagements entered

into with non-partners were restricted. ' Finally,
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the author, after reviewing numerous cases, at

page 125 says: 'The result of the foregoing
cases may perhaps be thus shortly stated : That
a mining company is a trading partnership, a
share of which may .be acquired without such a
conveyance as is necessary to pass an interest in

land ; that it differs from ordinary trading part-
nerships in not being founded on the delectus

personae, a difference which limits the powers
of mining partners: that the mere constitution

of such a company is no evidence of an implied
authority from one partner to another to pledge
his credit by drawing bills of exchange or bor-
rowing money, even on the greatest emergency;
that such constitution is, however, evidence for
the jury of authority to order necessaries on
credit; that, wherever there is any question for
the jury of implied authority, either to a mere
partner or to a manager, the proper direction to

them is to consider wdiether it be ])roved that

such authority is necessary to the carrying on of
the concern or usual in similar concerns. ' These
principles have been recognized again and again
by the courts of England and this country.

* * -X- -X- -Sf * *

''The cases cited not only clearly define the

nature of a mining partnership, and distinguish
such a partnership from a general partnership,
])ut they also show that, except in the particu-
lars mentioned, the affairs of a mining partner-
ship are governed l)y the same principles in

equity as a general partnershi]). In no case
does this appear more clearly than in Fereday
V. Wightwick, supra: 'A lease was taken of
certain mines, the lessees consisting of six per-
sons; at the same time a lease was taken of the
surface of the property. The mines and
surface were used with a communion of
expense and a communion of ])rofit. The
first question is whether this is a ])art-

nership property lial)le to be sold and dis-

posed of to pay the partnership debts, and
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whether, a partner having sold part of his

shares, his interest is to be considered subject, in

the first place, to repayment of what is due from
him to the partnership. This question is con-

cluded by authority, but I am willing to decide
it upon principle. Mining concerns are to some
purposes trading concerns, but they are not so

to all. They are not so in this particular, viz.,

that they are not, as an ordinary partnership
trade, subject to dissolution on the death or

bankruptcy of any of the partners, and the

shares are transferable without the consent
of the partners. In these particular in-

stances, thev have not all the incidents

of a trading concern. In other respects,

it has been .repeatedly held that they have.

Now, it is a universal principle in regard to all

property, w^hether real or personal, acquired for

the purpose of a partnership, that property so

acquired is, upon the dissolution of the partner-
ship, subject to sale and accounts bet^^'een the

partners, and to pajTiient of the partnership
debts. That is a universal principle. To apply
the rule to this particular case, the property
was acquired by these partners for the purpose
of the partnership concern. Therefore, though
in the nature of real property it is subject to

all the debts of the partnership, and subject to

the debts of one of the partners incurred in the

administration of the property, there can be no
doubt that the plaintiffs have a right to make
this claim.' These principles are clearly stated

and elaborated in Duryea v. Burt, supra. The
relation, then, which existed between the parties

before and at the time the appellant Meagher
obtained the lease of the property in question,

was that of mining partners. The lease having
been acquired by Meagher as one of the part-

ners, pursuant to and in consummation of the

partnership agreement, and the ]3roperty having
been applied to the uses of the ])artnership

for the purpose of conducting the business of
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miniiio- thereon, the interest in the property,

to wit, the leasehold estate, must be deemed to

be partnership property."

The appellant made the point that as the interest

in the premises acquired by the lease was an interest

in land within the meaning of the Statute of Frauds,

parol evidence was not admissible to establish the

arrangement or agreement l)etween the parties.

The court said, p. 691

:

'^The numerous authorities cited clearly estab-

lish the proposition that a partnership entered
into to trade in lands can be established by
parol. It therefore follows that the admission
of the testimony offered by appellee in the court

below to establish a copartnershi]:) for the pur-
pose of acquiring a lease of the 'Felicia Grace'
and carrying on the business of mining thereon
was not error."

In

Abbott V. Smith (Colo.), 32 Pac. 843,

a prospecting partnership was entered into by the

plaintiff Abbott and the defendants Smith and

Creede. Abbott and Smith were to contril)ute

money and supplies, and Creede to prospect, locate

and work mining claims, the claims to be located in

the names of the three jointly. While the contract

was in force Smith and Creede discovered and lo-

cated two mining claims. At the time of the discov-

ery and location Smith and Creede w^ere using food

and other supplies purchased with the partnership

funds. They neglected to include the name of Abbott

in the discoverv notice and recorded certificate of
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location as one of the owners of the claims. They

did include the name of E. R. Naylor.

The suit was brought for an accounting and for a

decree adjudging Abbott to be the owner of one-third

of the mining claims. For a period of four years

Abbott continuovisly furnished capital for himself

and Smith and Creede aggregating the sum of $2000.

In June, 1889, Abbott felt that he was being called

upon for too much money and that Smith, who was

obligated to furnish an equal portion of the funds,

was not doing his share. He insisted upon a settle-

ment, and Smith being unable to pay the money ex-

ecuted his note for it. Abbott at one time stopped

furnishing money, as he claimed that it was the duty

of Smith to proceed with the enterprise and furnish

such money as might be required in the subsequent

prospecting.

The court said, p. 845

:

'^The evidence does not show that a demand
on the part of Creede and Smith or by either of

them was ever made upon Abbott, nor does it

show that there was a necessity for so doing, be-

cause of the fact that the supplies and tools then

on hand were amply sufficient to carry on the

enterprise up to the time when the location of

the mines was made. This case is somewhat
similar to Meagher v. Reed, 14 Colo. 335, 24 Pac.

Rep. 681, wherein it is detennined *that the

existence of a partnership does not depend upon
the fact that each partner has in all things

complied with his agreement. If the contract

has been made, property and labor contributed,

and the partnership business commenced and
carried on to any extent, there is a partnership.
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In this ease, as in that, we say defendants had a
remedy if he did not comply with his agreement.
They could have asked for a dissolution, paid
him back the amount he put in, and formed a
new pailnership. They could have demanded
the performance of the agreement, the contribu-
tion of his share of the expenses. But they had
no right to assume that Abbott, who had fur-

nished the money,—not only his portion, but
that of Smith,—that because Abbott demanded
a settlement with Smith he thereby dissolved the

IDartnership between Smith, Creede and him-
self.''

Meylette v. Brennan, 20 Colo. 242; 38 Pac. 75;

Gore V. McBrayer, 18 Cal. 582

;

Settembre v. Putnam, 30 Cal. 490

;

Stewart v. Douglass, 148 Cal. 511

;

Hodgson V. Fowler, 24 Colo. 282; 50 Pac.

1034;

Fowler v. Barnekoff, 20 Colo. 138; 25 Pac.

370.

In

Stewart v. Douglass, 148 Cal. 511,

plaintiff, by his own exertions, discovered upon

vacant government land in the County of San Diego

a valuable mine of a variety of mica, and sent a

sample of this to a glass manufacturing company in

New Jersey to be tested. Defendant Douglass was

the secretary of the company. He wrot^ to plaintiff

asking him to be silent about the discovery until he,

Douglass, could get to California. Douglass called

upon the plaintiff in Los Angeles, and plaintiff then

informed him of the discovery, and of its nature and
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extent, but not the location of said deposits. De-

fendant was informed at the time that plaintiff had

a stone location on a part of the mineral property

known as the Mission Claim. The plaintiff stated

to the defendant that if the claims were taken up as

mining claims plaintiff would be entitled to an un-

divided one-half interest therein, and to this the de-

fendant then agreed. Plaintiff, believing that Doug-

lass' representations as to their respective interests

were truthful, told him of the said ledges of mineral,

and it was then concluded between them that defend-

ant Douglass would locate both of the ledges in the

names of plaintiff and said defendant. The defend-

ant Douglass did locate the deposits as mining

claims, but instead of locating them in their joint

names as he had agreed to do, he located one in his

own name and the other in the name of the defend-

ant Butterfield.

It was held upon these facts that a resulting trust

was created in favor of the plaintiff against the de-

fendant Douglass and any third persons taking with

notice of plaintiff's rights, and such parties would be

declared in equity to be trustees for the plaintiff, and

w^ould be compelled to hold such half interest in trust

for him and his benefit.

Carter became interested to the extent of an un-

divided one-third interest in the joint enterprise on

the 16th of June, 1903.
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Findings of Fact.

Macdonald testified, p. 59:

" This money is for a certain jiurpose; it has

been sent out to us by Dr. Carter to acquire prop-

" erty for us and to prospect the groimd ^Ye have;
'' we can't take any of that for anything else. I will

" show you the letter and show the terms on which
** he remitted this monev to us. Well, the terms
'* were that he was to come in with us and have a

'' quarter with us. This was agreed to by Capt.

** Whistler and I. He agreed that we should take

'' the money and use it in that way. I said to him
'' Dr. Carter has sent out a thousand dollars instead

'* of eight hundred; he had written in reply when T

" asked him for eight hundred, but Dr. Carter in-

** stead had sent a thousand, when Capt. Whistler

'' had only expected eight hundred—thought it might
'' be needed.

*'Q. Now, did you and Mr. "V^Tiistler then agree
^' that Dr. Carter should have a one-third interest

** wdth you two; was that the agreement?
^^ A. We did."

A^niistler acknowledged receipt of this money to

Carter on June 28th, 1903 (Plaintiff's Ex. H, p.

320).

Whistler used $250 of the Carter money given him

by Macdonald to buy the Bayne half interest in No.

5 Wonder Creek (Findings, p. 42). Both claims

that are the sul)Joct of this controversy were ac-

quired early in 1904. No. 5 Wonder Creek was
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staked b}^ Bavne and Whistler, each owning one-

half of it, and subsequently Whistler bought Bayne's

half interest.

The Whistler Bench claim was acquired about the

same time by location thereof mider the United

States mining laws, by Whistler and another, each

owning an undivided one-half (p. 42).

II.

Neither the agreement of 1900 nor of 1903, though

both were orally m.ade, is within the Statute of

Frauds.

In

Shea V. Xilima, 133 Fed. 209,

the point was made that an oral agreement of the

character of the one in this case was invalid under

the provisions of Sections 1044 and 1046 of the

Alaska Code.

The opinion of this court upon that point reads as

follows

:

^'The agreement of partnership, as alleged

and proven, does not fall within the cliaracter

of contracts lequired by the Alaska Code to be

in writing in order to be valid. The agreement
does not come within the provisions of the stat-

ute of frauds. The rule is %vell settled that an
agreement between two or more persons to ex-

plore the public domain and discover and locate

a mining claim or claims, for the joint benefit

of the contracting parties, does not fall within
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the statute of frauds, and need not be in writing.
If, in pursuance of tlie agreement, one of the
parties locates the claim *in his own name, he
holds the legal title to the interests of the others
in trust for them.''

23 Cyc. 454

;

Koyer v. Willmon, 150 Cal. 785, 786-7, and

cases there cited;

Meylette v. Brennan, 38 Pac. 75 ; 20 Colo. 242

;

Murley v. Ennis, 2 Colo. 300

;

King V. Barnes, 16 N. E. 332, 336; 109 N. Y.

267;

Bates V. Babcock, 95 Cal. 479, 484-6

;

Davenport v. Buchanan, 61 N. W. 47, 48-9,

and cases cited ; 6 S. Dak. 376, 380-1

;

Eeed v. Meagher, 14 Colo. 335; s. c. 24 Pac.

681, 687-691, and cases cited;

Chester v. Dickerson, 54 N. Y. 1, 8.

i i rjy^Q
relation existing between partnei^ is one

of trust and confidence."

Caldwell v. Davis, 15 Pac. 696, 700 ; 10 Colo.

481;

Jennings v. Rickard, 15 Pac. 677, 678; 10

Colo. 395

;

2 Pom. Eq. Jur. (3rd Ed.) sec. 963

Bowman v. Patrick, 36 Fed. 138, 139-140;

(Cf. Colton V. Stanford, 82 Cal. 351, 370-

373);

Marston v. Gould, 69 N. Y. 220, 225;

Eaymond v. Vaughan, 21 N. E. 566, 568; 128

111. 256;
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Goldsmitli v. Eicliold, 10 So. 80, 81-82 ; 94 Ala.

119;

Bestor v. Lapsley, 17 So. 389, 391-2; s. c.

(si(b. nom. Bestor v. Barker), 106 Ala. 250.

** Every general partner is an agent of the

partnership in the transaction of its business."

Krasky v. Woolpert, 134 Cal. 338, 342;

Sears v. Starbird, 78 Cal. 225, 229

;

Cal. Canneries Co. v. Scatena, 117 Cal. 447,

450;

McKenzie v. Dickinson, 43 Cal. 119, 134;

Wheeler v. Sage, 1 Wall. 518, 528; s. c. 17 L.

Ed. 646, 648-9.

In Wheeler v. Sage, 1 Wall. 518 (s. c. 17 L. Ed.

646, 648-9), Mr. Justice Davis, delivering the opin-

ion, said (p. 528) :

'^Each partner is the agent of the co-partners
in all transactions relating to partnership busi-

ness, and is forbidden to traffic therein for his

o^^Ti advantage, and if he does, will be held ac-

countable for all profits."

The same rule tests are to be applied to the con-

duct of partners as are ordinarily applicable to that

of trustees and agents.

Filbrun v. Ivers, 4 S. W. 674, 676; 92 Mo.

388;

Pomeroy v. Benton, 57 Mo. 531

;

Story, Partn. (5th Ed.) sees. 174, 348.
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Because of their fiduciary relations

*^The partners owe to each other the most
scrupulous good faith. Each one has a right to

know all that the others know, and their connec-

tion is one of great confidence, and the uberrima
fides of a fiduciary relation will be the standard
of fidelity, exacted from them.''

1 Bates, Partn., sec. 303

;

Williamson v. Monroe, 101 Fed. 322, 332.

The relation between joint adventurers^ is, as in

the case of partners, one of trust and confidence,

23 Cvc. 455-456, and cases in notes.

A partner cannot acquire for himself any interest

in partnership property, or, ex gr., in the renewal

of a lease, until after the dissolution of the partner-

ship and the complete winding up and settlement

of its affairs (a), even w^here the partnership, as

such, or the complaining partner could not have ob-

tained the interest or the renewal, or the latter had

been refused, (b)

(a) Gunn v. Black, 60 Fed. 151, 156; s. c.

C. C. A. and cases cited;

Garretson v. Brown, 40 Atl. 293, 300-1; s. c.

185 Pa, 447;

Renfrow^ w Pearce, 68 111. 125;

Filbrun v. Ivers, 4 S. W. 674, 676; s. c. 92

Mo. 388;

Wilson V. Keller, 45 Atl. 682; s. c. 195 Pa. 98.
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(b) Miller v. O 'Boyle, 89 Fed. 140, 142-3,

and cases there cited.

Mitchell V. Reed, 61 N. Y. 123

;

Mitchell V. Reed, 84 N. Y. 556; affirming s. c.

19 Hun. 418;

Anderson v. Lemon, 8 N. Y. 236;

Winstanlev v. Glevre, 34 N. E. 628, 630; 146
«/ %J I 7 7

111. 27

;

Zahn y. McMillin, 36 Atl. 188, 189-190; s. c.

179 Pa. 146;

Leach v. Leach, 18 Pick. 68, 76;

Phillips v. Reeder, 18 N. J. Eq. 95.

So, in the case of a joint adventure a memher

thereof cannot be permitted to gain any adyantage

oyer his associates. He must be faithful and loyal

to them.

23 Cyc. 455-456, and notes.

The equitable doctrine of constructiye fraud aris-

ing from some breach of duty founded upon fidu-

ciary relations ^^ extends", says Mr. Pomeroy, ^S\dth

** more or less force, to dealings bet\yeen * * ^

^' all persons who occupy a position of trust and con-

** fidence and dependence, in fact, though not in

^Maw.''

2 Pom. Eq. Jur. (3rd Ed.) sec. 963;

23 C^^c. 453-457 (Joint Adyentures)

;

Church y. Odell, 110 N. W. 346, 347; 100

Minn. 98;
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McDonald v. CampbeU, 104 N. W. 760, 761-2

;

s. e. 96 Miim. 87, and authorities cited

;

Bloom Y. Lofgren, 65 N. W. 960 ; 64 Minn. 1

;

Humburg v. Lotz, 88 Pac. 510, 511-2; s. c.

4 Cal. App. 438, 442

;

Coward v. Clanton, 122 Cal. 451, 454-5

;

Voegtlin v. Bowdoin, 104 N. Y. Supp. 394,

395, and cases cited;

King V. Barnes, 16 N. E. 332, 336-7; s. c. 109

N. Y. 267

;

Wilcox Y. Pratt, 25 N. E. 1091, 1092;

Campbell y. Cook, 79 N. E. (Mass.) 261, 262;

Freeman v. Freeman, 136 Mass. 260, 263-4

;

Pratt Y. Tuttle, 136 Mass. 233

;

Sawyer y. Cook, 74 N. E. 356-7; 188 Mass.

163, 165

;

Wilson Y. Kennedy, 59 S. E. (W. Va.) 736,

739-740

;

Cole Y. Bacon, 63 Cal. 571.

III.

The contract was not only binding and Yalid, but

a fair and equitable one that a court of equity will

enforce.

During the years 1901 and 1902 Macdonald con-

tributed to Whistler supplies and proYisions to en-

able him to prospect the Mary's Gulch claim and the

Kougarok claims, and during the years 1903, 1904
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and 1905 Macdonald furnished further supplies and

money and its equivalent to Whistler for the use of

the joint enterprise, in the sum of $722 (p. 42).

Carter contributed in addition to the $1000 given to

Whistler through Macdonald on the 16th of June,

1903, machinery worth $250. During all these years

Macdonald never made a trip to Nome that he did not

bring something for Whistler in the way of sup-

plies, ]3rovisions or things that he needed. Indeed,

he supplied Whistler with everything that Whistler

asked for.

At the time the contract was entered into its out-

come was problematical and the only productive

claims that were ever located were No. 5 Wonder

Creek and Whistler Bench. These claims were

located during the existence of the agreement, and

when Whistler was profiting by it, and indeed, a

portion of them was purchased with the very money

that Carter put into the enterprise.

Abbott V. Smith, supra;

Meagher v. Smith, supra;

Shea V. Nilima;

Kover v. Willmon, 150 Cal. 785.

*^The performance of a contract on the one
side entitles the party who has performed to

equitable assistance as against the other, though
upon an application by the latter a court could

not have compelled performance in his favor.
"

19
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Enc. of Law, Second Ed. Vol. 26, p. 30, and

cases cited.

*'In passing upon the question of adequacy
of consideration as affecting the right to specific

performance, only the adequacy of the consider-

ation at the time when the contract was entered
into is to be regarded."

Idem, p. 27;

Morrill v. Everson, 77 Cal. 114.

^*The parties themselves are the sole judges
of the value of the benefits to be derived under
the contract at the time it was entered into."

Alabama Railroad Co. v. Hvland Avenue

Railroad Co., 98 Ala. 400.

The case of

Marks v. Gates, 154 Fed. 481,

is not in point. That case dealt with a contract of

present purchase of a specified quantity of interest

in property to be thereafter acquired by the de-

fendant in Alaska. It was vague, uncertain, per-

petual, inequitable and unjust.

This contract was the very common contract en-

tered into by persons in a joint adventure, as is

illustrated bv the cases of

Shea V. Nilima, Meagher v. Reed, Abbott v.

Smith and others.
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IV.

There was no laches.

Macdonald did not know until he received Wliis-

tler's letter of March 15th, 1907 (plaintiff's Exhibit

A, p. 217), that Whistler would not comply with the

agreement and divide the profits of the Wonder

Creek and Whistler Bench property. When Whis-

tler went out with Macdonald in September, 1906,

they had a conversation about the Wonder Creek

property, as follows

:

*'He told me that he had a piece of ground, a 23iece

'' of ground which I understand to be a fraction, the

" way he spoke of it, that was producing at Wonder
** Creek and said, ^I have got royalty in the bank
*' amounting to twenty-eight hundred dollars that

^' year out of it, but I am not in a position to talk

** money now, either to you or to Carter'. I said,

** 'That's all right; you laiow that. I know that you
'* are in a bad position, having your wife sick out-

*' side, and need the money. We will wait until

" things adjust themselves next year'. He said he

*' would be able to next year. *I will be glad to hear

*' that', I said; and that's all there was to it then.

*' I wrote to Mr. Whistler during the winter about

'' these properties and received the reply" (Plf 's

" Exhibit A) (Tr. p. 65).

During the following winter there was some corre-

spondence about it and upon receipt of AYhistler's

letter of March 15, 1907 (p. 217), Macdonald took
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the necessary steps to begin suit, and on May 9th,

1907, the bill of complaint was filed. The settlement

of the partnership and the accounting sought in this

case was deferred at Whistler's ovm request on the

September trip in 1906.

In order to constitute laches there must be some-

thing more than mere delay by the plaintiff, accom-

panied by an expenditure of money or efforts on the

part of the defendant. It must also appear that it

will be inequitable to enforce the claim.

Yerdugo Canon Water Co. v. Verdugo, 93

Pac. (1908 Cal.) 1021 at 1030;

Penn M. L. I. Co. v. Austin, 168 U. S. 698;

18 S. Ct. 228; 42 L. Ed. 626;

Galliher v. Cadwell, 145 U. S. 372; 12 S. Ct.

874; 36 L. Ed. 738;

Lux V. Haggin, 69 Cal. 271

;

Rochdale Co. v. King, 2 Simon (N. S.) 89;

Shea V. Nilima, 133 Fed. 209 at 214 (C. C. A.

9th Circt 1904) ;

Northrup v. Roe, 10 N. Y. Law J. 334;

Le Gendre v. Byrnes, 44 N. J. Eq. 372 ; 14 Atl.

621;

Tynan v. Warren, 53 N. J. Eq. 313; 31 Atl.

596.

The doctrine of laches, as understood in courts of

equity, implies injury to the party relying upon it

as a defense. Whore the situation of the parties

has not been altered, and one who has not been put
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in a worse condition by the delay of the otliers, the

defense of laches does not apply.

Parker v. Bethel Hotal Co., 31 L. R. R. 706;

Paschal v. Hinderer, 28 Ohio St. 568;

Taswell v.. Saunders, 13 Gratt. 354.

V.

The court has no jurisdiction to entertain this

appeal. There are a number of defendants in the

case besides Whistler. They were laymen, or the

holders of leases from Whistler upon No. 5 Wonder

Creek and AVhistler Bench. They Avere served with

a summons in the action but defaulted, and their

defaults were entered. It was decreed that the lay-

men, or lessees, be perpetually enjoined from pay-

ing over to the defendant AVliistler, his agents or

attorneys or persons acting in privity vdth him, any

gold dust, or the value thereof in money, or other-

wise, any of the royalties reserved by their leases

to be paid by them to the said Whistler beyond one-

third thereof (p. 51).

No order of severance has ever been made and

defendant Whistler is the only one who has ap-

pealed.

In Chancery cases all the parties against whom a

joint decree is rendered must join in the appeal, or

it will be dismissed.

Masterson v. Howard, 10 Wall. 416; 19 L. Ed.

953;

Todd V. Daniel, 10 L. Ed. 1054.
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All parties to the record, who appeared to have any

interest in the order or ruling challenged must be

given an opportunity to be heard on such appeal.

Davis V. Mercantile Trust Co., 152 U. S. 590;

38 L. Ed. 563;

Hardee v. Wilson, 146 U. S. 179;

Owings V. Kincannon, 7 Pet. 408;

In re Castle Dome Mining Co., 79 Cal. 246.

VI.

The findings of the court are conclusive and, as in

the case of a verdict, the evidence cannot be exam-

ined to ascertain whether the facts found are thereby

supported or not.

. Carter's Alaska Code, Sec. 372, p. 226.

The section cited is as follows:

'^All issues of fact in actions of an equitable

nature mav be tried bv the court, and if tried

by the court, the evidence shall be presented,

and the trial conducted in the same manner as

other actions: Provided, The court may, in its

discretion, refer the case to a referee pursuant
to the provisions of this title. In all such ac-

tions the court in rendering its decisions therein,

shall set out in writing its findings of fact upon
all the material issues of fact presented by the

pleadings, together with its conclusions of law
thereon; but such findings of fact and conclu-
sions of law shall be separate from the judg-
ment, and shall be filed with the clerk and shall

be incorporated in, and constitute a part of, the
judgment roll of the case; and such findings of
fact shall have the same force and effect, and be
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equally conclusive, as the verdict of a jury in

an action. Exceptions may be taken during the

trial to the ruling of the court, and also to its

findings of fact, and a statement of such excep-

tions prepared and settled as in an action, and
the same shall be filed with the clerk within ten

days from the entering of the decree (judg-
ment) or such further time as the court may
allow."

VII.

ASSIGNMEXTS OF ERROR FROM NOS. XV. TO LI., BOTH IN-

CLUDED, ARE WITHOUT ANY BASIS TO SUPPORT THEM.

(Appellant's Brief 26-44.)

The assignments are based, some upon objections

that the court erred in making certain specific find-

ings of fact, some upon rulings of the court denying

appellant's motions to make certain findings more

specific, some are directed to refusals of the court

to make certain findings of fact proposed by the

appellant, while others, finally, are founded on ob-

jections to conclusions of law made by the court as

flowing from the facts found.

There is no warrant in the Alaska Practice Act

for these assignments of error.

1. While the practice obtains of directing counsel

for the prevailing party to prepare the findings of

fact, it is, however, the exclusive province of the

court to determine what facts shall be found, and
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what form they shall assume; and neither of the

parties can dictate to the court upon the subject.

Ricks V. Lindsay, 31 Pac, (Cal.) 262;

Earnhardt v. Fulkerth, 73 Cal. 526, 530;

Pereira v. Smith, 79 Cal. 232, 233

;

Wheatland Mill Co. v. Pirrie, 89 Cal. 459, 462

;

Ready v. McDonald, 128 Cal. 663, 665

;

Millard v. Supreme Council, 81 Cal. 342.

2. Tlie conclusions of law are not subject to ob-

jection or exception; but even if they were, it is

evident that they are the logical, as well as the legal,

deduction from the facts found.

It may here be remarked, in passing, that in some

states the practice permits exceptions or objections,

such as appear in the record herein, to be made to

findings (as formerly in California).

Miller v. Steen, 30 Cal. 402, 408

;

Pralers v. Mining Co., 34 Cal. 558, 562

;

Polhemus v. Carpenter, 42 Cal. 379, 386

;

Logan V. Hale, 42 Cal. 645, 649

;

Ogburn v. Cormor, 46 Cal. 346, 353-4.

VIII.

ASSIGNMENTS OF ERROR FROM NOS. LII. TO LVIIL, BOTH IN-

CLUDED, ASSAIL THE DECREE AND JUDGMENT; BUT INAS-

MUCH AS IT IS THE LEGAL SEQUENCE FROM THE FIND-

INGS OF FACT AND CONCLUSIONS OF LAW NOTHING FUR-

THER NEED BE SAID. (Appellant's Brief 44-48.)

But since the appellant has limited the scope of his

argument to two specific points (Appellant's Brief,
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49) all assignments of error not argued are waived.

Repauno Chemical Co. v. Victor Hardware

Co., 101 Fed. 948, 949-950;

Texas & P. Ry. Co. v. Reeder, 76 Fed. 550,

553;

Pickham v. Wheeler-Bliss Mfg. Co. 77 Fed.

663-664.

The argument of appellant excludes from the

consideration of the court every assignment of error

made, except possibly assignment No. III. (Appel-

lant's Brief, 15).

The first assignment is untenable because the com-

plaint, as amended, superseded the original com-

plaint.

The first point urged by appellant (Appellant's

Brief, 49) cannot be maintained because it in-

volves a consideration of the weight of the evidence,

which, as we have seen, cannot be done, the findings

being conclusive.

Respectfully submitted,

Wm. Thomas,

Mark L. Gerstle, •

Robert N. Frick,

Louis S. Beedy,

Attorneys for Appellees.
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IN THE *

^niteti States Circuit Court of ^Ippeals

FOR THE NINTH CIRCUIT.

T. A. WHISTLER,
Plaintiff in Error and Appellant,

VS.

R. G. MACDONALD and

F. J. CARTER,
Defendants in Error and Appellees.

No. 1623.

ORAL ARGUMENT OF MR. W. H. METSON.

This is a bill in equity brought by the defendants in

error, complainants in the Court below, to declare a

partnership between them and the plaintiff in error.

Whistler, a trust in certain properties known as No. 5

Wonder Creek and No. 6 or Whistler Bench on the

same creek in the District of Alaska, and asking an

accounting.

The facts show that Whistler and Macdonald were

old-time friends. Hie latter was the purser on the

Centennial, a steamer on the run between Seattle and



Nome, while Whistler was engaged in 1900 as a

photographer in Alaska and trying his luck in the

gold fields.

Macdonald during that year met Whistler in Nome
and took him out with him on the trip to Seattle.

While in Seattle Whistler introduced Macdonald to

one Cunningham, who represented to them that he had

a very rich claim on Mary's Gulch, near Nome,

Alaska, and Whistler informed Macdonald that

he thought Cunningham's representatives were true;

Macdonald therefore bought an interest of one-

third in the claim for three hundred dol-

lars. As the claim had to be worked, Mac-

donald offered Whistler a half of his interest in

it if he would go to Nome the next year and devote

himself to looking after this claim. Macdonald was

to put up the provisions and the outfit and Whistler

to put in his time. Whistler accepted this ofTer and

went to Nome. It seems that when he got there he

could not find the claim that Cunningham had sold

to Macdonald—in fact it was a figment of Cunning-

ham's brain.

Whistler stayed there, however, until the fall, when

he went up into the Kougorok district, about 100 miles

north from Nome, on an agreement to do the assess-

ment work on some claims there. He learned that

some claims were likely to be forfeited for failure to

do the assessment work, and when the ground became

open he located six in his own name and one in Mac-



donald's name. He also, I believe, located in 1901,

another Mary's Gulch claim and also one at Belmont

Point, near Nome, called the Belmont Fraction, so that

when Macdonald came back in 1902 Whistler had the

control of nine claims, eight in his own name and one

in Macdonald's.

These claims were of no use to Whistler if he

couldn't get funds to do the assessment work and to

develop them, so that he agreed to give Macdonald a

deed for a half interest in the claims and also gave him

his power of attorney to dispose of the other half, with

the understanding that Macdonald was to raise money

enough to turn over to Whistler to prospect the claims.

It appears further that some time in 1901 or 1902, a

man by the name of Bayne had a short fractional claim

in the Kougorok on Dahl Creek. Whistler worked for

Bayne, loaned him money and by reason of both of

these conditions Bayne became indebted to him to the

extent of four or five or six hundred dollars. In 1903,

Whistler purchased from Bayne this fraction by can-

celing this four or five hundred dollar debt and paying

him $250 in cash. On January i, 1904, Captain Bayne

and Whistler went out upon a certain creek called

Wonder Creek, near Nome, and relocated a claim that

had become forfeited by failure to do the assessment

work thereon, called No. 5 on Wonder, and Whistler



also located a bench off that in the name of himself

and one Sturdivant, who had done him some kind-

nesses.^

In the meantime, the fractional claim in the Kou-

gorok, bought from Bayne by Whistler, was sold under

a foreclosure suit. The title to that claim, so far as

Whistler and Bayne were concerned, was transferred

to the purchaser at the foreclosure sale. Subsequent

to that time however, and after the location of the

Wonder Creek claims in Bayne's and Whistler's names

in 1904, Bayne deeded his half interest in the latter to

Whistler because of the fact that he had lost the right

to the Kougorok claim which had been so sold under

foreclosure.

The contention of the other side is that these Wonder

Creek properties belonged to a partnership which

Macdonald and Carter allege exists between them and

Whistler. Our contention is that the facts do not show

a partnership; furthermore, that the contract which

the Court below found to exist (admitting it could have

any existence) was unconscionable and inequitable and

should not have been enforced, and that it, under no

circumstances should have included these Wonder

Creek properties.

Now as to Carter's connection with the proposition.

In 1903, after the making of the deed to him by

Whistler and the giving of Whistler's power of at-

1 Tr., 131-2.



torney to him for the purpose of raising some money

to help develop the Kougorok claims and the Mary's

Gulch and Belmont Fraction claims, Macdonald began

a correspondence with one Dr. Carter, in England,

with reference to these claims, and offering to Carter

a quarter interest in the locations for a thousand

dollars. The outcome of it was that Carter sent over a

thousand dollars, either in money or supplies. There

is some dispute about that. Whistler says $1000 was

paid in, $800 in cash and $200 in supplies, but Mac-

donald says he paid Whistler $980, the supplies being

bought by him in additon. The fact remains, how-

ever, that in consideration of this money. Whistler and

Macdonald joined in a deed to Carter of a one-third

of the property.

Whistler did all of the assessment work alone on the

Kougorok claims and the other two claims (in which

he admits the interest of Carter and Macdonald) for

the years 1902 and 1903 under peculiarly hard con-

ditions, suffering in body and mind, a cripple almost

from rheumatism and constantly disturbed over the

illness of his wife, who had at first been able to help

him with French and music lessons, but who finally

was obliged to give up the struggle in this respect

—

yet he indefatigably '^mushed" through the mud and

the snow one hundred and fifty miles from Nome each

year in order to keep up the title to these claims for the

benefit of all three. The same conditions went on

through the years 1904, 1905 and 1906.



Then by a stroke of Fate, the pay streak was de-

veloped on the Wonder Creek properties which he

owned in common with Sturdivant and formerly with

Bayne, instead of on the Kougorok properties. Then

Macdonald and Carter, who had known of the indi-

vidual claim of ownership of Whistler in these claims

since 1904, decided that they had an interest in them

and in 1907 instituted this suit.

Now if any contract of the kind found by the Court

was made, it was a saddling of this man without

measure—without limit. There was no limitation of

the time within which he was to act, none within which

he was to continue to do the assessment work on these

various other claims. As your Honors know, one hun-

dred dollars' worth of work a year is the minimum

that can be performed on each location in order to

hold it under the law. If this contract was as defend-

ants in error claim it, it was inequitable in its incep-

tion and more than inequitable in its operation upon

Whistler. But if a trust can be implied or construed

against Whistler from the conduct of these parties as

shown by the evidence, then we insist that by reason

of the laches of the complainants in not asserting their

rights until Whistler had expended moneys and time

and labor in developing the property in dispute, while

they stood by waiting to see whether it was going to

pay or not—they have slept upon their rights and are

not entitled to the interposition of a court of equity to

relieve them.



We have asked for a disclosure to your Honors of

all the correspondence between these parties. It is

going to place considerable labor upon your Honors

to gather the facts in this case from the additions to

the record; but the case is one dependent entirely upon

equitable principles—a case similar to the case of

Marks vs. Gates^ decided by this Court, and Prince

vs. Lamb,^ decided by the Supreme Court of Cali-

fornia, and we deemed it necessary that this Court

should have the full record before it, if possible, in

order to arrive at a true appreciation of the conditions

existing herein, which could not be ascertained by short

excerpts from a correspondence, the whole tenor of

which could alone enlighten the Court.

With the request that we may look into these letters

and attract your Honors' attention to such portions of

them as we think should be impressed upon the Court,

not having done so because the record has only just

been printed and placed before us, I submit the matter.

In closing:

This decree is appealed from by Captain Whistler

alone. The decree adjudges that Whistler, Carter and

Macdonald are partners; that Whistler holds the legal

interest to No. 5 Wonder Creek and to an undivided

one-half interest in the Whistler Bench on Wonder

Creek for the use and benefit of the partnership, and of

1154 Fed., p. 483.

2 128 Cal., 120.
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the plaintiffs to the extent of two-thirdsof the estate held

by Whistler therein, to each of said plaintiffs a one-

third of said estate; and decrees that Whistler shall

make proper deeds. An accounting is decreed between

the three parties, Carter, Macdonald and Whistler,

each to receive an amount specified therein of the

moneys on deposit in the bank.

So far as the other defendants are concerned, the

decree reads as follows:

^'It is further decreed that the defendant laymen,

or lessees, Andy Andersen, A. B. Brown, Edwin

Johnson, Olaf Mas, Louis Borcheim and John

Stolsmarck, and each of them and their and each of

their agents, attorneys and persons acting in privity

with them be and each of them is perpetually en-

joined from paying over to said defendant, T. A.

Whistler, his agents or attorneys or persons acting

in privity with him, in gold dust, or the value

thereof, in money or otherwise, any of the royalties

reserved by their leases to be paid by them to the

said Whistler, beyond the one-third thereof to him
lawfully belonging as one of the three equal joint

owners of said properties. No. 5 Wonder Creek

placer mining claim and the undivided one-half of

the Whistler Bench placer mining claim, situate in

the Cape Nome Recording District, 2nd Division,

Alaska" (Tr., 51).

There is nothing joint about this decree. These

laymen have no interest in the appeal. All that they

were enjoined from doing was from paying us any-



thing more than one-third, which the Court acknowl-

edges we are entitled to.

Judge Gilbert—They are not required to pay it to

the other parties?

Mr. Metsox—No, your Honor, they are not re-

quired to pay to the other parties or to do anything but

refrain from paying us more than a third.

These laymen had no appealable interest in the judg-

ment rendered. Its affirmance or modification by this

Court could not affect them prejudicially, pecuniarily

or otherwise.

While it may be true that it is the policy of the law

that appeals should not go up in fragments, and there-

fore all parties interested in the judgment must join

in the appeal or, after being cited to do so, be severed

of their further right in the premises, yet as I under-

stand it, such appeals must be from joint judgments,

in fact, not joint judgments in form. If the decree or

judgment be joint in form, but in law or in fact separ-

able, the mere form of the decree will not make it such

a joint decree as to require those nominally joined to

unite in Appellate proceedings.^

And, further, we contend that in order that the rule

invoked by appellees should be applied in the case at

bar, they should show that these laymen were not alone

1 Hanrick vs. Patrick, 119 U. S., 156, 163; The New York, 104 Fed.,

562.
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parties or privy to the record, but that they possessed

an appealable interest in the case.^ And an appealable

interest exists when a judgment so affects a party or

privy as that he will derive a substantial benefit from

its modification or reversal.^

Can it be said that such a condition was shown to

exist here? What benefit can they derive from its

modification or reversal? These laymen were no more

parties in interest by the order directing them not to

pay to Whistler more than a third of the output of the

claims in controversy than would be the marshal by

virtue of a judgment directing an execution to issue

without delay. If they had been joined in the appeal,

would they have a right to dismiss or abandon it to the

prejudice of Whistler? We hardly think there could be

other than one reply to this. The right to control the

appeal would be in the real party in interest, Whistler,

who alone is to be prejudicially affected by the affirm-

ance of the judgment below.

The cases cited by counsel upon the point that this

appeal should be dismissed because of the nonjoinder

of these laymen, while applicable upon the general

subject governing such joint judgment appeals, are not

applicable under the facts to the case at bar. This will

clearly appear from an analysis of these cases. They

all show that the respective judgments appealed from

were joint in substance, not in form as in the case here.

1 2 Eng. Ency. PI. & Pr. and cases cited.

2 Ladd vs. Kuhn, et al, 56 N. E., 671.
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The case of Masterson vs. Herndon ( lo Wall., 446),

is a case where a joint decree was rendered against two

defendants in an action brought for a bill of peace and

for conveyance of a pretended title to a tract of land

claimed by the plaintiff. The Court, in holding that it

was necessary for both parties defendant to join in the

appeal, did so after "stating that a careful examination

" of the record satisfied the Court that the decree was a

" joint decree.''

The same condition of affairs existed in the early

case of Owings vs. Kincannon, 7 Pet., 399, also cited

by counsel. In that case some six defendants were

directed to release and convey to the complainant all

their right, title and interest in a tract of land men-

tioned in the decree. An appeal was taken by only two

of the defendants, represented by their heirs. The

judgment was joint, all defendants were adjudged to

do the one thing, make a conveyance of their respective

interests. Necessarily the rule invoked by appellees

herein was held applicable.

The case of Todd vs. Daniel, 16 Peters, 521, does not

present the facts of the proceeding in the lower Court,

as to what the joint judgment consisted in, but it seems

to have been accepted as a fact that the judgment

against the parties was joint. An appeal had been

taken by all of the defendants from the judgment ren-

dered against them, but abandoned by all save Todd;

and the counsel for the appellee moved the Court to

dismiss the appeal because it could not be maintained
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on behalf of Todd alone. But the Court held that the

appeal should not be dismissed as ''it may be entirely

^'right in regard to the other defendants and yet it may
" be erroneous as to Todd. He has or at least may
" have, a distinct and independent interest in the con-

'^ troversy in respect to which he is entitled to be heard

" in this Court."

The case of Hardee vs. Wilson, relied upon by ap-

pellees, is easily distinguishable. The original action

in that case was by the complainant against a debtor

who had conveyed certain property of his own to him-

self, in trust for his wife, and had thereafter made a

conveyance to one Hardee, with the purpose as it was

charged, of defrauding his creditors. The decree below

declared that the original conveyance of the debtor to

his wife was fraudulent, and that the subsequent con-

veyance to Hardee was merely security for a debt.

Hardee appealed and it was held that the appeal could

not be sustained because he should have joined the

debtor and his wife. The decree of the Court below

was plainly to the disadvantage of the debtor and his

wife, and therefore they had an appealable interest in

reversing it.

So, too, is the case of Davis vs. Mercantile Trust Co.,

152 U. S., 590. That was a suit to foreclose a mortgage

on a railway given to secure its bonds. A holder of

some of the bonds was granted leave to intervene in the

suit to protect his interests as a holder of such stock and

bonds. And upon an appeal taken by said intervenor
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from the order confirming the sale on foreclosure, only

the trustee in the mortgage was made respondent,

neither the mortgagor, the other defendants nor the

purchaser at the sale being made parties. The Supreme

Court of the United States necessarily held the pur-

chasers should have been made parties to the appeal, as

they were vitally interested in the question of whether

the decree should stand. If the sale was set aside they

lost the purchased premises and all the profit which

might result from their purchase.

The following cases will serve to illustrate our argu-

ment that there w^as no necessity for the joinder of the

laymen in the appeal taken by Whistler, as the decree

appealed from was not joint as between them and

Whistler, and it was a matter of indifference to them

as to how^ the royalties would be distributed.

The case of Germain vs. Mason, 12 Wallace, 259,

w^as an action brought by Mason against Germain to

enforce a mechanic's lien. Twenty other parties were

made defendants to the petition, on the ground that they

had or pretended to have liens against the same build-

ing. A decree was had affirming the right of the

petitioner to priority of satisfaction of his lien, and a

judgment in personam rendered against Germain.

From this judgment Germain alone sued out a writ of

error. A motion to dismiss for nonjoinder of the other

defendants was overruled. The Supreme Court, speak-

ing by Justice Miller, said

:



'^The lien creditors, co-defendants with Germain,

have not sought to reverse the judgment; but Ger-

main who has a separate, distinct, personal judg-

ment against him for money, in which the other

defendants have no interest, has a right, we think,

to prosecute a writ of error in his own name with-

out joining them."

In the case of Stuart vs. Gay, 127 U. S., 518, under a

decree for the foreclosure of certain liens which con-

templated the payment of the purchase money on the

sale in annual installments, Stuart purchased and by a

subsequent order was allowed to be credited on unpaid

purchase money with various liens he had acquired.

From a later order in respect to allowances of interest

upon certain prior liens he appealed to the Supreme

Court of the United States and it was held he had no

appealable interest as a purchaser of the property

because it was a matter of indifference to him as such,

how the proceeds of the sale should be distributed

among the creditors.

In the case of Town of Albuquerque vs. Zeigler, 25

Pac, 787, it was held that the failure of a sherifif to

join in a writ of error sued out by a city from a decree

in favor of a taxpayer, enjoining both the city and the

sheriff from collecting a tax, is no ground for dismis-

sing the writ, as the sheriff is not a party to any sub-

stantial interest involved, but was simply a part of the

machinery invoked by the city to enforce the collection

of the tax.
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The case of Basket vs. Hassell, 107 U. S., 602, is

much in point. A bill in equity had been filed by

Hassell, as administrator of one Chaney, against Basket

and the Evansville National Bank. The question in-

volved was whether a certain certificate of deposit

issued by the bank to Chaney in his lifetime, represent-

ing a certain fund belonging to Basket, who claimed

Chaney had given it to him before he died, or to Has-

sell as the administrator of Chaney. The final decree

awarded the certificate to the latter, and the bank

ordered to pay to him as its holder the amount rep-

resented thereby. The bank then tendered the money

in open court and the certificate was deposited with

the clerk thereof. Basket appealed, to which appeal

he and Hassell w^ere alone parties, the bank not having

appealed nor been cited to appeal nor its rights

severed.

In holding that the appeal should not be dismissed

on motion for nonjoinder of the bank, the Supreme

Court say:

"It is apparent that the sole controversy is be-

tween Basket and Hassell, the present parties to

the appeal. . . . The omitted parties have no

legal interest, either in maintaining or reversing the

decree and, consequently, are not necessary parties

to the appeal."

1 therefore submit that the point made by counsel,

that the appeal should be dismissed for the reasons

given in their brief, is without merit.
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Now as to the error of the Court in granting the

motion to strike out the evidence of Whistler connected

with the development and working of the Wonder

Creek properties.

Counsel assert that we pleaded no counter claim

which was before the Court when the motion was made.

The facts are these: This was a bill for the establish-

ment of a partnership and asking for an accounting.

Nevertheless at the close of the case, the Court below

struck out all evidence bearing upon Whistler's ex-

penses with reference to the very same property of the

output of which an accounting is asked.

Judge Gilbert—Was that on the ground that you

did not set up a counter claim?

Mr. Beedy—Yes, that is the ground.

Judge Gilbert—Do you claim it is necessary in a

suit for an accounting to set up a counter claim?

Mr. Beedy—It is so held under the general plead-

ings and practice in Alaska. He undertook to do so;

he mentioned in the course of his answer that was done.

Mr. Metson (continuing)—This is a bill alleging a

partnership and asking for an accounting.- I take it

that an issue is only raised when tendered and answered.

If the issue is tendered in the bill it is admitted by a

failure to deny; or an issue is directly raised by a

denial that there was a partnership existing. In any
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event the general issue of the existence of the partner-

ship is before the Court.

So far as a failure on our part to set up a counter

claim with reference to the expenditures of Mr.

Whistler on the Wonder Creek properties is concerned,

no necessity existed for us to do so. These various items

of expenditures were all connected with the property

of the alleged partnership and arose out of the work

of Whistler concerning the alleged partnership prop-

erty on Wonder Creek. Where such is the case, no

necessity existed for the setting up a counter claim in

our answer in order to allow us to ofifer proof thereof.

This Court has so expressly decided in a recent appeal

from Alaska.^ The action of the Court below, then, in

striking out all evidence of our expenditures on these

claims constitutes reversible error.

Now as to the accounting. I would like to call the

attention of the Court to some of the items of which the

Court below decreed an accounting on Macdonald's

testimony.

1 Dettering vs. Nordstrom, 148 Fed., 81. "It is true that an answer
in a suit for an accounting does not have the same scope as an answer
in ordinary cases, and that under a bill for an accounting involving

mutual accounts the defendant has nothing to plead in order to have
the advantage of the items constituting his offsets and expenses di-

rectly connected with the matters alleged in the bill. Goldthwait vs.

Day, 149 Mass., 185, 21 N. E., 359; Wyatt vs. Sweet, 48 Mich., 539,

12 N. W., 692, 13 N. W., 525; Armstrong vs. Chemical National Bank
(C. C), yi Fed., 466. The appellee demanded judgment for one-
fourth of the gross amount taken from the mine less the expense of

mining. The appellant, notwithstanding that he had set up no item
of expense, was entitled to prove the reasonable expenses of mining
and thereby to reduce the amount payable to the appellee."
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'^Transportation from Nome to Seattle, 1900, $100."

That, so far as the record shows, was before either of

the parties had met Cunningham. And as to this item,

Macdonald says:

'T arranged with the owners of the boat to let

him go out free of charge. I did not intend to

charge Whistler anything for that trip out on the

boat" (Tr., 68).

In other words, it was a gift to Whistler that cost

Macdonald nothing. The same condition existed with

reference to the charge of transportation from Seattle

to Frisco, $15. That, too, cost Macdonald nothing

(Tr., 59). Again, he says he loaned ten dollars in 1900

to Whistler while in Nome (Tr., 60-61).

All of these expenditures allowed by the Court below

were made before the alleged partnership was formed

and before the Mary's Gulch deal was entered into.

There was the $300 paid for the interest in the Mary's

Gulch claim to Cunningham in 1900. It will be re-

membered Macdonald was to give this money and

Whistler to put in his time. If this or a part of it is

to be considered a proper charge as against Whistler,

he should have been allowed his expenditures. Other-

wise it is inequitable.

Then there is the item, ''helped to get Whistler

reduced rates to Nome, 1901, $50."

In other words, by reason of his position on board

the steamer he was able to reduce the rate of Whistler
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from $ioo to $50. Therefore he charged him with

the $50.

Says Macdonald: ^T got Whistler a reduced rate

'' from Seattle to Nome; the fare at that time was $100
'' and I got him a $50 rate. The $50 is still outstand-

'' ing. Captain Whistler gave his I. O. U. for it down
^' in the Northwestern Commercial Company's office."^

In other words, Whistler paid his own fare with his

L O. U. and Macdonald is taking credit for it.

These charges are all analyzed in our brief. ^ I will

not advert to them further. I have simply called at-

tention to these few charges because of the argument

of counsel on the other side on the accounting proposi-

tion.

There is one other error of the Court that I would

like to call the attention of the Court to before I dis-

cuss other matters in the record, and that is with refer-

ence to the finding that $18,759.56 had been earned as

royalties by the Wonder Creek properties, and that all

the parties w^re entitled to a third thereof, or

$6,253.19; and as Whistler had already received the

sum of $6,083.06 of said royalties that the amount still

due to him was $170.13.

There is no evidence in the record bearing out these

figures, or that the said claim had earned any greater

sum as royalties than $15,016, or that Whistler had

received any further royalties than $2340.

1 Tr., 60.

2 Brief, pp. 115, 134.
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The statement of the Alaska Banking and Safe De-

posit Company shows a deposit of $15,016.50, of which

$2,340 had been paid to Whistler, leaving a balance

on hand of $12,676.50.^ So that if the decree of the

Court below is correct that Whistler is entitled only

to a third of the output under the law as royalties, he

would receive $5,005.50. Admitting that he received

$2,340 he was still entitled to $2,665.50, and Macdonald

and Carter to their $5,005.50 apiece.

The only other testimony in the record relative to the

amount received from the royalties on these properties

is that of Trengove, an assayer in the employ of the

bank who testified that he figured the total amount of

the deposits in the case of Whistler vs. Macdonald with

his bank, to be $14,262, of which Andy Anderson, the

present layman, had deposited 404.85 ounces.^ Ander-

son corroborates the deposit with reference to himself.^

The only other testimony upon which the Court could

have based its figures so far as the record shows is that

of Sturdivant, who testified that he was interested with

Whistler in No. 6 on Wonder; that the ground was

under lay, and that his part of the royalty had been

about $3500 which was one-half of said royalty.^

But even conceding "that this testimony was the basis

of the Court's statement, and that the Court deduced

therefrom that Whistler had received $3500—that

iTr., 191-194.

2Tr., 91.

3Tr., 90.

4Tr., 91.
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added to the amount of $15,016.50 deposited in the

bank would only make $18,366.50 instead of $18,759.56,

and Whistler would still be entitled to receive $282.16

instead of $170.13 as found by the Court.

We had no deed from Macdonald of any interest in

this Mary's Gulch claim, admitting the existence of

the claim. Therefore that contract would have been

void under the statute of frauds. This is different from

a grub stake contract as I understand a grub stake. In

the latter unless the grub goes into the actual location

—the very property—then the contract loses its charac-

ter of a grub stake.^ In the case of Shea vs. Nilima,^

this Court drew this distinction, and held that where

two parties started out together to prospect the public

domain, each contributing his share of the necessities,

that this was a joint enterprise, a joint adventure, which

did not fall within the statute of frauds or the Alaska

Code provisions requiring certain contracts to be in

writing in order to be valid. This Court say there:

''The rule is well settled that an agreement be-

tween two or more persons to explore the public

domain and discover and locate mining claims for

the joint benefit of the contracting parties does not

fall within the statute of frauds and need not be in

writing. If, in pursuance of the agreement, one of

the parties locates the claim in his own name, he

holds the legal title to the interests of the others in

1 Prince vs. Lamb, 128 Cal, 120; Craw vs. Wilson, 22 Nev., 305.

2 133 Fed., 209.
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trust for them. (Citing authorities.) This is not a

partnership in lands."

There Judge Hawley for this Court distinguishes be-

tween the fact of two parties going out over the trail

prospecting together, using their joint brains, joint

knowledge or the ability of one with reference to pros-

pecting, knowing gold when he saw it, and the other

conditions of a joint partnership to deal in lands.

Now to get back to the inception of the interest in

the Wonder Creek locations. In 1903, Captain Whis-

tler wrote to Mr. Macdonald:

"You spoke about my having a good piece of

ground on Dahl Creek. I wish I was sure of it.

An old man here by the name of Bayne that has

owed me about $500 since 1901 and who sees no

signs of being able to pay me gave me a half interest

in a piece of ground that he owns on Dahl Creek

for $1000, the rest to be paid out of the ground." ^

This letter shows the first dealing of Whistler with

Bayne whereby he obtained an interest in a claim from

him in the Kougorok which he afterwards lost; and

for the loss of which Bayne deeded a half interest in

the Wonder Creek property to Whistler. There is no

allowance in the accounting for this expenditure.

Macdonald was put upon notice by this letter writ-

ten by Whistler in good faith to him at that time, stat-

ing that he claimed this property for himself.

To think that items to the extent of a few hundred

1 Tr., 226; Plaintiff's Ex. C, Original Exhibits, 347.
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dollars should bind this man for everything that he

acquired in Alaska during all of the time he was in that

country, wallowing through mud and snow, his wife

sick almost unto death, his burden being most onerous

throughout; suffering with rheumatism, lying down be-

tween his dogs at night to keep from freezing to death,

working at whatever he could turn his hand to, pho-

tography, in the mill yards, doiag assessment work

for anybody and everybody who would employ him,

expending in time and labor several thousand dollars!

There was at the outset a distinct specific agreement

with reference to specific property; that was made good

by deeds thereafter—in 1902. Mr. Macdonald got

his interest in 1902 and in 1903 Whistler also deeded to

Carter what he was entitled to.

The alleged partnership was not to be inclusive of

purchases of locations or gifts that might thereafter be

made to Whistler. How then can Macdonald and Car-

ter claim an interest in a purchase made by Whistler

as was the case in the matter of the transfer from Bayne

to him of the Wonder Creek Property No. 6?

Judge Gilbert—Did he notify them that he was in

with Captain Bayne?

Mr. Metsox—Yes, sir; in 1903. That was the time

he first gave the notification. In 1902 the first deed

from Whistler to Macdonald of nine claims on the

Kougorok was made. The only evidence we have as

to the time when the Bayne property was acquired is

this letter in 1903 from Whistler to Macdonald. It is

in answer to something that Macdonald wrote. That
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was the first mention evidently of the particular piece

of ground that Whistler owned on Dahl Creek. The

suit was begun in 1907. It is the transformation of that

particular piece of ground on Dahl Creek into this

property in litigation of which no allowance is made or

recognition given to us at all.

Mr. Beedy—Mr. Metson, will you excuse me just a

minute? The two claims were located about the first

of January, 1904, that are in dispute now. The deed

from Macdonald to Whistler and Carter, the last deed,

which is defendants' exhibit No. 2, is dated the loth

day of September, 1903. So the answer to your Honor's

question would be that no deed passed after the location

of the two properties, an accounting of the profits of

which is sought in this case. It appears that these

claims were located in about 1904.

Mr. Metson—I think I answered Judge Gilbert's

question.

Mr. Beedy—Then I misunderstood you.

Mr. Metson—Your Honors remember the testi-

mony. Captain Bayne and Mr. Whistler located on the

first of January, 1904, one part of this property and the

other part was located by Sturdivant.

Judge Gilbert—This letter you read did not refer

to that.

Mr. Metson—No. I said we claimed further that

Captain Bayne owned the property on Dahl Creek in
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the Kougorok originally. Whistler had done work for

him and advanced him money, and Bayne in considera-

tion of that fact and of certain moneys also paid by

Whistler, deeded him a half interest in this claim which

had a mortgage on it. This was long prior to 1904.

The mortgage was foreclosed, and thereby both Bayne

and Whistler lost their interest to the purchaser. But

after this occurred, and after the property on Wonder

Creek had been located by them, then Bayne in con-

sideration of the loss of the Dahl Creek property by

Whistler through the foreclosure, gave to Whistler his

interest in the Wonder Creek property in litigation here

—an offset as it were for losing the Dahl Creek prop-

erty.

Mr. Beedy—This property, Mr. Metson, was lo-

cated because it was given up. It was located on the

first of January, 1904, at night because Captain Bayne

gave up his interest in it; a relocation.

Mr. Metson—Well, that is a question of memory

between us. My recollection is that in 1902, Captain

Whistler was upon this tundra and while there saw the

location that had been made by a friend of his. In

1903, this same location needed the assessment work to

be done, and Whistler spoke to his friend about it, and

asked to do the assessment work for him. The locator

said no that he did not want to spend any more money

on this ground. Whereupon Captain Whistler said:

*Well if you don't want the ground I possibly will take
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it and relocate it." The original locator not doing the

assessment work for 1903, on the first of January, 1904,

Captain Whistler in company with Captain Bayne went

out on the ground and re-located it. Later in 1904,

Captain Bayne transferred his half interest to Mr.

Whistler because of the foreclosure of the mortgage

on the Kougorok claims and the loss thereby of the

property which Whistler had with his own means

bought from Bayne. That is my understanding of it

and I think the record will bear me out.^ I have been

arguing so many of these cases the last three days that I

cannot carry the exact facts in my mind but give your

Honors my best recollection of them.

Now with reference to laches. The Supreme Court

of the United States in passing upon what constituted

laches, say:

"We consider the better rule to be that even if the

statute of limitations is made applicable in general

terms, to suits in equity and not to any particular

defense, the defendant may avail himself of the

laches of complainant notwithstanding the time

fixed by the statute has not expired. Indeed in

some cases the diligence required is measured by

months rather than by years." (Citing a number of

cases.)
^

That is our position here. These people were put

upon notice in 1903 that Captain Whistler was dealing

iTr., 131-2, 172-3.

2 Patterson vs. Hewitt, 195 U. S., 309.
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for himself individually with reference to the particu-

lar property in dispute, and this in reference to an in-

quiry from Macdonald. The action was not instituted

until 1907, after the pay streak was discovered. If

laches ever could be urged against a party, it should

be under the conditions shown to exist in this record.

Measuring the testimony in the case, seeing the inef-

fectual efforts of the complainants to make out their

case by extending into the contract some equitable fea-

tures, I think no other conclusion can be reached than

that there was only the contract which Whistler agrees

did exist—a contract with reference to certain specific

property, and none other; and that Macdonald and

Carter knew that Whistler was acquiring property on

his own account and never thought of asserting any

claim thereto until a pay streak was developed thereon.

But conceding that the contract was as found by the

court below (although such is not the evidence),

''That at the time of the said purchase and the

acceptance of a one-half thereof by Whistler, he

(Whistler) also agreed with Macdonald to acquire

other mining properties in the said division and dis-

trict of Alaska and to oversee, prospect and develop

the same in all of which Whistler and Macdonald
were to be equally interested and Macdonald also

agreed to furnish Whistler supplies, equipment,

provisions and money when needed to help Whistler
out in a general way so that Whistler would be able

to attend to the mutual interests of himself and
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Macdonald when not attending to his other business

of photography, etc."
^

can it be said that a court of equity will enforce such

a contract under the circumstances of this case? A con-

tract to last until Whistler had made ''a strike" as testi-

fied to by Macdonald? Assuming that this might be a

perfectly valid contract, in law, which we doubt, the

unfairness of its terms with reference to Whistler must

strike a court of equity forcibly. But a court of equity

will not aid in the enforcement of a harsh and unjust

contract even though it be valid. It will not enforce a

"hard bargain." ^

1 Tr.. 39.

2 Stiles vs. Cain, 134 Cal., 170. (Temple, J.) "There are then

contracts which are perfectly valid and which a court of equity would
not set aside for fraud, mistake or for any unfairness, but which

nevertheless, are so unfair that specific performance will not be de-

creed. This has always been the rule with courts of equity. They
will not aid in the enforcement of a harsh and unjust contract even

though it be valid."

Bruck vs. Tucker, 42 Cal., 346. "The agreement alleged must be

one which in all of its features appeals to the judicial discretion as

being fit to be enforced in specie—as having been obtained without

any intermixture of unfairness. Hence if it appear that the bargain,

though obligatory in point of mere law, and one not to be set aside

in equity, is nevertheless a hard bargain, the Court will not relieve.

Of such a bargain, Lord Hardwickc said: 'The constant rule of the

Court is not to carry it into execution' (1 Atk., 134). The same view

is asserted by the Chancellor (Kent) in Sigmour vs. Delancy, 6 Johns.

Ch. Rep., 222. 'A court of equity must be satisfied that the claim for

a deed is fair and just and reasonable and the contract equal in all its

parts, and founded upon an adequate consideration before it will in-

terpose this extraordinary assistance.' The Court is to be satisfied

that the contract is founded upon not merely a valuable but an

adequate consideration."

"Courts of equity have often decreed specific performance where
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In conclusion I would like to call the attention of

the Court to some of these letters that have been sent

down as original exhibits, and which were not printed

in time for me to discuss them on the argument.

The letter marked Plaintiff's Exhibit A (Original

Exhibits, p. 227), written at a time when the defendant

could have had no idea that the suit would be brought,

shows plainly the position that Whistler considered he

stood in with reference to the plaintiffs from the time

that he deeded to them their interests.

He gave Macdonald a half interest in nine claims

out of pure friendship and to recompense him for the

money he had lost through the Cunningham deal with

reference to the Mary's Gulch claim. Carter got a

third interest in these claims also. In this letter it ap-

pears that Macdonald had asked a question with refer-

ence to the Centre Creek property. And here it should

be noted that Macdonald had never been at all back-

ward about asking deeds for the other properties in

which he thought he had an interest but had asked none

the consideration was inadequate, and it may be said in general that

mere inadequacy of consideration is not of itself ground for with-

holding specific performance unless it is so gross as to render the

contract unconscionable. But where the consideration is so grossly

inadequate as it is in the present case, and the contract is made with-

out any knowledge at the time of its making on the part of either of

the parties thereto of the nature of the property to be affected there-

by, or of its value, no equitable principle is violated if specific per-

formance is denied and the parties are left to their legal remedies if

any they have." Marks vs. Gates, 154 Fed., 481, 483.

See also White vs. Sage, 149 Gal., 613.
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with reference to these claims until they indicated the

existence of the pay streak thereon.

Whistler answers him frankly:

"With regard to my Centre Creek property you

ask in your letter what you may expect out of it

this summer. I am going to do just what I planned

out in the first place as soon as I found it was likely

to bring me in a little money and that is to refund

Carter his $1000 until such time as we realize from

some of our Kougorok claims and to replace the

$300 in the Bank of Commerce that I unfortunate-

ly drew out of yours in IQOO; had I owned that

ground when I sold to you and Carter it would have

gone in with it. I made no reservations. When I

went out and staked it I hardly thought it was worth

the $2.^0 to record and had it been a l6o-acre tract

or anything of that kind both yourself and Carter

would have been in it. If you look up your names

in the recording books they will prove it; if the

claims had turned out good so much the better, had

I cut 25% royalty up into three would not mean

a grub stake for anybody so I do not intend to do it,

by having a few dollars I shall be in a better posi-

tion to attend to our other properties; what Carter

paid for the thawer I do not trouble about for it has

cost me that at least in time and money each year

in protecting the ground . . ."

It is clear that Whistler considered that Macdonald

and Carter got all that was coming to them when he

made the deeds in the record. As he stated in the letter
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at that time he made no reservations, and if he had the

Wonder Creek properties at the time of making the

deeds, he would have included them. In this letter he

also refers to the public records where it would be

seen that he had staked and recorded claims for Mac-

donald in his name in different parts of the country.

It is evident that when he staked for Macdonald he

considered his claims independently in the same man-

ner as the claims he staked for himself.

'^Q. Have you since the year 1902, located Mac-

donald in on any properties in the country?

''A. Yes, on a number of claims on Cripple

River and on Snake River and on the tundra be-

tween here and Snake River and on Anvil. These

are association locations. Macdonald I put one of

the parties of the location; one of the locators. I

did that because it was my intention all along to get

whatever I could for him'^ (Tr., 142).

Does it seem probable that Whistler would be mad

enough after watching the Wonder Creek claims, and

waiting to find them open, to take two friends with him,

Bayne and Sturdivant, and stake those claims and

record them, if he had the slightest idea that he was a

partner with Macdonald and with Carter in everything

that he staked, thereby leaving him with a paltry sixth

interest, a fraction not worth thinking about in an un-

prospected claim? He could easily have put Mac-

donald's name on one and thereby got a third (Tr., 131-

2; 172-3).
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This letter also refers to the return to Carter of the

$1000 that he had paid for his interest in the Kougorok

claims. This letter may not speak volumes for Whis-

tler as a financier, but I think it shows clearly the honest

motives and intentions of the man. He did not know

Carter personally and inasmuch as he felt responsible

for Carter going in on the Kougorok claims which as

yet had not ^'panned out," he was willing in view of

the fact that he had a possible competence coming from

his own properties to repay Carter the $1000 he had

advanced and wait until the Kougorok claims devel-

oped for repayment. He wanted to refund to both

Carter and Macdonald the moneys they had invested

on his recommendations, and the very honesty of the

man is used as a weapon against him by complainants.

The letter. Exhibit C (Original Exhibits 374), shows

the first dealings of Whistler with Peter Bayne, where-

by Whistler acquired the interest in the claim from

him on Dahl Creek in the Kougorok which he after-

wards lost, and for the loss of which Bayne afterwards

deeded his half interest in the Wonder Creek location

to him.

Exhibit E (Original Exhibits 353), shows that

Macdonald did not tell the truth when he testified that

he had written Carter to buy a quarter interest in the

claims held by Macdonald and Whistler for $800 for

he expressly asks Carter to put up $1000. ''Just at pres-

" ent we are sorely in need of $1000 to help have them
'' (the locations) thoroughly prospected. Do you want
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" to take 'a flyer' at that price for an undivided one-

" quarter interest?"

Exhibit F (Original Exhibits 358) also shows an-

other reference to the $1000 that would be so helpful

in prospecting the claims, and shows that Macdonald

was fully aware of the hardships that beset Whistler in

the winter traveling over the trail alone '^no trees, sleep

in a sack on the snow at night and eat half frozen beans

with a very good chance of getting frozen to death.''

Exhibit H (Original Exhibits 363), a letter ad-

dressed to Carter, shows where Whistler had refused a

good position in order to attend to the assessment work

on the claims, and also shows the hardships he endured

in his efforts to wrest something from old mother earth.

'' I want to spend Xmas at home this year; for two years

'^ now I have had nothing but sleeping in the snow and

'^ living like a dog with my poor old dogs for two of

'' the worst months of the year, December and January.

^' This last year is was awful. I have the reputation of

'^ being warm when everybody round me is freezing

" but night after night last winter on the trail and up

" in the claims, in spite of crawling into my sleeping

'^ bag with mits, Mucklucks (deerskin hoods) and four

^' pairs of socks on, I wondered several times if I would
" wake up with my feet gone. One of my dogs wagged
" half his tail off in the cabin one evening; last half of it

*' froze on the trail going out. Macdonald and I de-

'' cided to divide the property equally with you which



34

" will give you a third. I shall have your deed drawn
^' up here."

There is nothing in this letter about a partnership;

nothing to indicate that for the sum of $1000 Whistler

intended to spend the balance of his days ^'until he made

a strike" locating claims for Carter and Macdonald and

himself.

Exhibit L (Original Exhibits, p. 370), shows the

sufferings of Whistler with rheumatism, and the illness

of his wife, his failure to get supplies of coal, and his

efforts to get the assessment work done on these Kougo-

rok claims in some way or other; nothing in this letter

to indicate that Macdonald had done anything to help

matters out. Here he speaks of the claim that ''Bayne

and I have out on the tundra here" and how if the little

streak of gold found therein should turn out good he

would have some means to prospect the ground owned

by Macdonald, Carter and him. These letters all show

the distinction between the community ground and the

ground that Whistler considered his own, or his and

Bayne's.

Exhibit J (Original Exhibits, pp. 373, 375), shows

again the hardships under which Whistler labored with

the pain he was suffering constantly from rheumatism,

and his spirit still unflagging to do the assessment work

on these claims "with his left side no good at all and it

hurts to lift anything with my right arm, I am a regular

cripple," fearful that the Lacey Mining bill will pass
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requiring the locator to pay $25 a claim, which will

knock him out altogether.

Exhibit K (Original Exhibits, p. 376), is a melan-

choly letter written to Carter, showing the hopes of

Whistler to get employment during the summer to help

pay the assessment work on the claims, lamenting again

the illness of his wife, and the consequent loss of her

power to assist a little by giving French and music les-

sons. This letter also acknowledges the receipt of the

thawer, and the writer's hopes of getting a stock of fuel

to use it; again showing the falsity of Macdonald's tes-

timony, who said that he brought in fuel w^ith the thaw-

er, and also that Whistler had no idea that he had a

right to look for assistance to Carter as his partner.

Exhibit L (Original Exhibits, 381), shows the dis-

tance that Whistler had to "mush" over the trail to

Dahl Creek each winter to do the assessment work on

these Kougorok claims at his own expense of dogs and

food for them and for himself. Here again the poor

slave reiterates his home troubles with a wife sick unto

death, nursing her himself because he can not afford to

pay for nurses, making as he says ''no plans for the fu-

" ture but you may depend upon my doing whatever I

" can towards the protection or development of our

" properties/'

It seems to me that an unbiased reading of these let-

ters, written long before the suit was instituted, and

when no possible idea could have been had that they

would ever be used as evidence, shows the exact condi-
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tions existing between these parties and that the only

properties in which Carter and Macdonald were inter-

ested with Whistler were those mentioned in the deeds

of conveyance. There is not the remotest reference in

the letters to anything approaching such a contract as

Macdonald has sought to establish, and which the lower

court has found, a contract which would practically tie

Whistler up for life it might be, to work as hard as he

could at anything he could find, to help get money

enough to retain the incipient title to the properties al-

ready had, and to devote all his energies to the acquisi-

tion of other properties which were to be divided

equally between the other two and himself; all for the

paltry sum of one thousand dollars which Carter had

advanced, and for the few items of money and pro-

visions which the record shows Macdonald had con-

tributed. Such a contract was too improbable, too in-

equitable, too quixotic to have been entered into by any

sane man.
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There is but one point that we wish to make on this

application for a rehearing, and that is with reference

to the partnership accounting.

Appellees' complaint is based upon an alleged mi-

ning partnership between them and the appellant.

The answer of appellant denied the existence of this

partnership. The lower court, by its decree, held that

there was a partnership and this decree has been af-

firmed.

A partnership having been found, appellant was en-

titled to a credit for the expenditures incurred by him

in the protection of the partnership properties, l^his,

we think, is elementary.



At the trial appellant was permitted to prove with-

out objection on the part of appellees, the expenditures

incurred by him in relation to the mining properties in

controversy. The testimony to this effect is found at

pages loi, 142, 152, 3, 4, 5, 6 and 7 of the transcript.

At the close of the case, the attorneys for the appel-

lees made the following motion:

^'Plaintiffs now move that all the evidence of the

defendant as to defendant Whistler's expenses in-

curred in looking after, working or taking care of

or in any way had with reference to the Wonder
Creek properties, to wit: No. 5 Wonder and No. 6

Bench, the claims involved in this action, be strick-

en from the records for the reason that the same

is not pleaded. The defendant's answer does not

set up any counter claim for any expenses connect-

ed with those properties" (Tr. 187).

Whereupon the Court below made the following

ruling:

''The motion is granted, the evidence may be

stricken out" (Tr. 187).

To the ruling of the Court the appellant then and

there excepted, and on appeal assigned such ruling as

error.

(Assignment of Error XIII, Tr. 258, Brief of

Appellant, p. 24.)

We contend that in making such ruling the lower



court committed reversible error. In support of such

contention we cite the case of McCord vs. Oakland Q.

M. Co., 64 Cal., 131, 134, wherein the Supreme Court

of California clearly and concisely states the rule. In

speaking of the^ right of a cotenant to an accounting,

that Court say:

^'If the plaintiffs here are entitled to an account-

ing, their claim to it is based on special equities;

their appeal to the court of equity is on the ground

that defendant ought under the peculiar circum-

stances, to pay them a share of the profits. //

would seem plain that an equity is in turn imposed

upon them to allow a rebate for expenditures neces-

sarily incurred in protecting the common posses-

sion/' (Italics ours.)

This Court has also so ruled and further held ex-

pressly that no necessity exists for setting up in the an-

swer a counter claim for such expenses. We refer to

the case of Dettering vs. Nordstrom, reported in 148

Fed., 81, where it was said:

'^An answer in a suit for an accounting does not

have the same scope as an answer in ordinary cases,

and that under a bill for an accounting involving

mutual accounts, the defendant has nothing to plead

in order to have the advantage of the items con-

stituting his offsets and expenses directly connected

with the matters charged in the bill. . . . The
appellee demanded judgment for one-fourth of the

^

gross amount taken from the mine, less the expenses '''*



of mining. The appellant, notwithstanding that he

had set up no items of expense, was entitled to prove

the reasonable expense of mining and thereby re-

duce the amount payable to the appellee.'^

We therefore submit that in striking out the evidence

of the expenditures incurred by appellant in and about

these properties, the lower court committed a fatal

error, for which this Court should reverse its decree

herein and order a new trial.

JOHN RUSTGARD,
Attorney for Appellant, x














